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THE STATE OF TEXAS

- ey s

THE COUNTY OF MIDLAND

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR :
POLO PARK

THIS DECLARATION OF COVENANTS, CONDITIOQONS AND RESTRIC-~
TIONS (the "Declaration") is made this Zé day of April,
1982, by POLO PARK ASSOCIATES, a Texas General Partnership, {(here-
inafter referred to as "Declarant™):

WITNESSETH:

WHEREAS, Declarant is the owner of certain real prop-
erty (the "Subdivision"™) described within Exhibit "A" to this
Declaration, which Exhibit "A" is by this reference incorporated
herein for all purposes hereof as though it were set forth at
length herein, which property represents the community unit
development known as "Poleo Park". Declarant desires to take
advantage of the presently-existing unique geographical features
of the Subdivision and proposes to establish and implement highly
sophisticated plans for residential living, recreation and aes-
thetic considerations with respect thereto in those portions of
the Subdivision dedicated to residential development. 1In view of
the various unusual and uncommon features of Declarant's long-
range plans, Declarant desires to impose these restrictions on
the Subdivision and yet retain reasonable flexibility to respond
to changing or unforseen circumstances so as to control and
maintain the first-class quality and distinction of the Sub-
division; and

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS THAT the
real property described within Exhibit "A", and such additions
thereto as may hereafter be made pursuant to Article II hereof,
is and shall be held, transferred, sold, conveyed and occupied
subject to the covenants, conditions, restrictions, easements,
charges and liens (sometimes collectively referred to herein as
"the Covenants and Restrictions") hereinafter set forth:

ARTICLE I,

CONCEPTS AND DEFINITIONS

The following words, when used in this Declaration or
any further Supplemental Declaration (unless the context shall
otherwise clearly indicate or prohibit), shall have the following
respective concepts and meanings:

{a} T"Association™ shall mean and refer to the entity
which will have the power, duty and responsibility of main-
taining and administering the Common Areas and administering
and enforcing the Covenants and Restrictions and collecting
and disbursing the assessments and charges hereinafter
prescribed. The Association, as of the date of recordation
of this Declaration and continuing thereafter for an indef-
inite period of time, exists as an unincorporated associ-
ation. At a point in time deemed appropriate by the De-
clarant but prior to the tenth (10th) anniversary of the
recordation of this Declaration, consistent with the objec-
tives herein and the circumstances then existing, the De-
clarant will cause the incorporation of the Association as a
non-profit corporation under the laws of the State of Texas




VOL 228 PAGE “£20.° . -

[under the name "Polo Park Homcowners Association, Inc.” or
a similar or comparable name, depending upon the then-
existing availability of such corporate name(s)] for the
purposes set forth herein.

(b) "Subdivision" shall mean and refer to all of the
property set forth on Exhibit "A" hereto, and any additions
thereto, which is subject to this Declaration or any Supple-
mental Declaration prepared and filed of record pursuant to
the provisions of Article II hereof.

(c) "Common Areas" shall mean and refer to any and all
areas of land within the Subdivision which are known, de-
scribed or designated as common green, common areas, parks,
recreational easements, boulevards, greenbelts or open
spaces on any recorded subdivision plat of the Subdivision
or which are intended for or devoted to the common use and
enjoyment of the Members of the Association, together with
any and all improvements that are now or may hereafter be
constructed thereon. Declarant proposes to hold record
title to the Common Areas, consistent with the objectives
envisioned herein and subject to the easement rights herein
of the Members to use and enjoy the Common Areas, for an
indefinite period of time and at a point in time [deemed
appropriate and reasonable by the Declarant but prior to the
tenth (10th) anniversary of the recordation of this Dec-
laration] after the Association has been incorporated,
record title to the Common Areas will be transferred from
the Declarant to the Association. Declarant reserves the
right to execute any open space declarations applicable to
the Common Areas which may be permitted by law in order to
reduce property taxes.

(d) "Tract” shall mean and refer to any plot or tract
of land shown upon any recorded subdivision map(s) or
plat (s) of the Subdivision, as amended from time to time,
which is designated as a lot or tract therein and which is
or will be improved with a single-family residential dwell-
ing in conformity with any building restrictions applicable
thereto.

{e) "Owner" shall mean and refer to each and every
person or business entity who is a record owner of a fee or
undivided fee interest in any Tract subject to these Cov-
enants and Restrictions; however, the word "Owner" shall not
include person(s) or entity(ies) who hold a bona fide lien
or interest in a Tract as security merely for the perfor-
mance of an obligatiom.

(f} "Member" shall mean and refer to an Owner of a
Tract.

(g) "Declarant" shall mean and refer to Polo Park
Associates, a Texas General Partnership, and its successors
and assigns, if any. No person or entity merely by pur-
chasing one or more Tracts from Polo Park Associates, a
Texas General Partnership or its successors and assigns in
the ordinary course of its business shall be considered to
be "Declarant".
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ARTICLE II.

ADDITIONS TO SUBDIVISION SUBJECT
TQO THIS PECLARATION

Subdivision., Additicnal land may become subject to
this Declaration in any of the following manners, to-wit:

{a) The Declarant may add or annex additional real
property [from time to time and at any time] to the scheme
of this Declaration by filing of record a Supplemental
Declaration of Covenants, Conditions and Restrictions which
shall extend the scheme of the Covenants and Restrictions of
this Declaration to such property, PROVIDED, HOWEVER, that
such Supplementary Declaration may contain such comple-
mentary additions and modifications of the Covenants and
Restrictions contained in this Declaration as may be nec-
essary to reflect the different character, if any, of the
added properties and as are not inconsistent with the con-
cepts and purposes of this Declaration;

(b) In the event any person or entity other than the
Declarant desires to add or annex additional residential
and/or common areas to the scheme of this Declaration, such
annexation proposal must have the prior written consent and
approval of the majority of the outstanding votes within
each voting class of the Association;

(c) Any additions made pursuant to Paragraphs (a)} and
(b) of this Article II., when made, shall automatically
extend the jurisdiction, functions, duties and membership of
the Association to the properties added and correspondingly
subject the properties added to the Covenants and Restric-
tions contained in this Declaration or any Supplementary
Declaration thereto; and

(d) Upon a merger or consolidation of the Association
(as an incorporated entity) with another association, its
properties, rights and obligations may, by operation of law,
be transferred to another surviving or consolidated asso-
ciation or, alternatively, the properties, rights and obli-
gations of another association may, by operation of law, be
added to the properties, rights and obligations of the
Association as a surviving corporation pursuant to a merger.
The surviving or consolidated association may administer the
covenants and restrictions established by this Declaration
for the Subdivision together with the covenants and restric-
tions established upon any other properties as one scheme.

ARTICLE III.

MEMBERSHIP AND VOTING RIGHTS IN THE ASSOCIATION

Section 3.1. Membership. Every Owner of a Tract shall
automatically be, and until such Owner shall cease to own such
Tract must remain, a Member of the Association in good standing.

Section 3.2. Voting Rights. The Association shall
have two classes of voting membership:

CLASS A: Class A Members shall be all Tract Owners
other than Class B Members. Class A Members shall be en-
titled to one (1) vote for each Tract in which they hold the
interest required for membership. When more than one persaon
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holds such interest or interests in any Tract, all such
persons shall be Members, and the vote for such Tract shall
be exercised as they, among themselves, determine, but in no
event shall more than one (1) vote be cast with respect to
any Tract.

CLASS B: Class B Members shall consist of the De-
clarant and Tract Owners who are engaged in the process of
constructing a residential dwelling on their respective
Tracts for sale to consumers. A Class B Member {excluding
the Declarant) shall be entitled to one (1) vote for each
Tract owned. The Declarant alcone, however, shall be en-
titled to six (6) votes for each Tract it owns or in which
it has a lien interest. The Class B Membership shall cease,
and each Class B Member shall become a Class A Member:

(i} when the total number of votes outstanding in
the Class A membership is eight (8) times greater than
the total number of votes outstanding in the Class B
membership; or

{ii) on the tenth (10th) anniversary date of the
lawful commencement date of the Association as an
incorporated entity,

whichever occurs first in time.
Notwithstanding the aforementioned voting rights
within the Association and consistent with the provisions of
Article X. hereinafter, until:
(a) The Declarant no longer owns:
(i} record title to any Tract; and
{ii) a lien interest in any Tract, and
(iii) title to any adjoining acreage intended to bhe
developed as an additional section or phase of Polo

Park; or

(b) The tenth (10th) anniversary of the recording date
for this Declaration,

whichever occurs first in time, neither the Association nor the
Members shall take any action or inaction with respect to any
matter whatsoever without the consent and approval of the De-
clarant, which shall not be unreasonably withheld or delayed.

Section 3.3. Quorum, Notice and Voting Requirements.

(a) Subject to the provisions of Sections 3.2, 4.3,

6.4 and 10.4 herecof, as well as Paragraph (c) of this Sec-
tion, any action upon which the Members shall be required to
vote shall require the assent of the majority of the Members
of the Association voting in person or by proxy with respect
to each matter requiring a vote of each Member at a meeting
duly called for such purposes, written notice of which shall
be given to all Members not less than thirty (30) days nor
more than sixty (60) days in advance and shall set forth the
purpose or purposes of such meeting.

(b) The quorum required for any action referred to in
Paragraph (a) of this Section shall be as follows:

At the first meeting called, the presence at the
_meeting of Members, or of legitimate proxies, entitled
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to cast sixty percent (60%) of all of the votes of

the Association shall constitute a quorum. If, how-
ever, such a quorum is not present at the first meet-
ing, an additional meeting or meetings may be called
for the same purposes of such first meeting, subject to
the notice requirement hereinabove set forth, and the
required quorum at each such subsequent meeting shall
be one-half (1/2) of the required quorum for the pre-—
ceding meeting; provided, however, that no such subsequent
meeting shall be held more than ninety (90) days fol-
lowing the first meeting.

(c) As an alternative to the procedure set forth
above, but subject to the provisions of Section 2 above, any
action referred to in Paragraph (a) of this Section may be
taken with the assent given in writing and signed by Members
who collectively hold or control more than sixty percent
(60%) of the outstanding votes of the Association.

(d) Except as specifically set forth in Paragraph (a)
above or elsewhere in this Declaration:

(i) during the period of time that the Associa-
tion is unincorporated, the Declarant shall have the
right and option to prescribe reasonable procedures for
meetings (if any) of the Members; and

(ii) subsequent to incorporation, notice, voting
and quorum requirements for the Association shall be
consistent with its Articles of Incorporation and
Bylaws, as the same may be amended from time to time.

ARTICLE 1V,

PROPERTY RIGHTS IN THE COMMON AREAS

Section 4.1. Members' FEasements of Enjoyment. Subject
to the provisions of Section 4.3. hereof, every Member and each
individual who resides with a Member in a residence located on
a Tract shall have a right and easement of use, recreation and
enjoyment in and to the Common Areas and such easement shall be
appurtenant to and shall pass with the title of each respective
Tract, PROVIDED, HOWEVER, such easement shall not give such
person (excluding the Declarant) the right to make alterations,
additions or improvements to the Common Areas. Such easements
shall be limited to Members. No Member shall permit anything to
be done on or in the Common Areas which would violate any appli-
cable public law or zoning ordinances or which would result in
the cancellation or increase of any insurance carried by the
Association or which would result in the violation of any law
or any rule or requlation promulgated by the Board. Any such
violation will subject the Member perpetrating such violation
to the Special Individual Assessment pursuant to Article VI.
hereof. No alcoholic beverages may be sold on the Common Areas,
but Members will be entitled to carry alcoholic beverages onto
the Common Areas for their own consumption,

Section 4.2. Title to the Common Properties. The
Declarant will hold record title to the Common Areas for an
indefinite period of time, subject to Article I Paragraph (c)
hereof and subject to the easements get forth in Section 4.1.
above. The Declarant shall have the right and option (without
the joinder and consent of any person or entity, save and except
any consent, joinder or approval required by the City of Midland)
to encumber, mortgage, alter, improve, landscape and maintain the

— e o m———
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Common Areas, provided that Declarant fully and timely complies
with any and all requirements of the City of Midland. The
Association {as an unincorporated entity) will not hold title to
any of the Common Areas and no Member or Owner will have a direct
or undivided ownership interest in the Common Areas. Declarant
reserves the right to execute any open space declarations appli-
cable to the Common Areas which may be permitted by law in order
to reduce property taxes.

Section 4.3. Extent of Members' Easements. The
rights and easements of use, recreation and enjoyment created
hereby shall be subject to the following:

{a) The right of the beclarant (during the time the
Association is unincorporated) or the Association (as an
incorporated entity) to prescribe reasonable regulations
governing the use, operation and maintenance of the Common
Areas by the Members. The Board shall have the powers set
forth in Section 5.2. of Article V with respect to enforce-
ment of such rules and regulations. A Member who shall be
determined by judicial action to have viclated said rules
and regulations shall be liable to the Association for all
damages and costs, including reasonable attorney's fees,

{b) Liens or mortgages placed against all or any
portion of the Common Areas with respect to monies borrowed
by the Declarant to develop and improve the Common Areas or
by the Association (as an incorporated entity) to improve or
maintain the Common Areas;

(c) The right of the Association to enter inteo and
execute contracts with any party (including, without lim-
itation, the Declarant} for the purpose of providing main-
tenance or such other materials or services consistent with
the purposes of the Association and/or this Declaration;

(d) The right of the Declarant or the Association (as
an incorporated entity) to take such steps as are reascnably
necessary to protect the Common Areas against foreclosure;

(e) The right of the Declarant or the Asgsociation to
suspend the voting rights of any Member and to suspend the
right of any Member to use or enjoy any of the Common Areas
for any period during which any assessment against a Tract
resided upon by such Member remains unpaid, and for any
period not to exceed sixty (60) days for an infraction of
the then-existing rules and regulations; and

{f) Subject to approval by written consent by the
Members holding or controlling 60% or more cof the outstand-
ing votes of the Asscociation, to dedicate or transfer all or
any part of the Common Areas to any municipal corporation,
public agency, governmental authority, or utility for such
purposes and upon such conditions as may be agreed to by
such Members.

ARTICLE V,

GENERAL POWERS AND DUTIES OF THE BOARD
OF DIRECTORS OF THE ASSOCIATION

Section 5.1 Powers and Duties With Respect To
Assessments. The affairs of the Association, whether it is
existing as an incorporated or unincorporated entity, shall be
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conducted by its Board of Dircctors ("the Board"). The Board,
for the benefit of the Association, the Common Areas and the
Owners shall provide for and shall pay for out of a fund main-
tained by it and made up of the Maintenance Assessments, the
Special Assessments and the Individual Assessments provided for
in Article VI. hereof, the following expenses associated with and
related to the Common Areas:

(a) Care, preservation and maintenance of the Common
Areas and the furnishing and upkeep of all personal property
located in, on and/or affixed to the Common Areas;

{b) Establishment, installation and maintenance of a
security system for the safety and protection of the Owners
and residents of the Subdivision;

(c}) Charges for taxes, insurance and utilities (in-
cluding, but not limited to electricity, gas, water and
sewer charges) which pertain to and are related to the
Common Areas only;

{d) The services of a person or firm {including
affiliates of the Declarant) to manage the Association or
any separate portion thereof, to the extent deemed advisable
by the Board, and the services of such other personnel as
the Board shall determine to be necessary or proper for the
operation of the Association, whether such personnel are
employed directly by the Board or by any manager hired by
the Board pursuant hereto;

(e) Legal and accounting services;

(f} Any other materials, supplies, equipment, labor,
services, maintenance, repairs, structural alterations,
taxes or assessments which the Board is required to obtain
or pay for pursuant to the terms of this Declaration or
which in its opinion shall be necessary or proper for the
operation or protection of the Association or for the en-
forcement of this Declaration.

Section 5.2. Other Powers and Duties. The Board shall have
the following additional rights, powers and duties:

{1} To execute all declarations of ownership for tax
assessment purposes with regard to any of the Common Areas
owned by it as an incorporated entity;

{(2) To enter into agreements or contracts with in-
surance companies, taxing authorities, the holders of first
mortgage liens on the individual Tracts and utility com-
panies with respect to:

(a) any taxes or insurance coverage on the
Common Areas; and

{b) utility installation, consumption and
service matters;

{(3) to borrow funds to pay costs of operation,
secured by assignment or pledge of rights against delinguent
Owners, if the Board sees fit:

(4) To enter into contracts, maintain one or
more bank accounts, and, generally, to have all the powers
necessary or incidental to the operations and management of
the Association;
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(5) To protect or defend the Common Areas from loss or
damage by suit or otherwise, to sue or defend in any court
of law on behalf of the Association and to provide adequate
resexrves for repairs and replacements;

{6) To make reasonable rules and regulations for'the
operation of the Common Areas and to amend them from time to
time;

(7) Subsequent to incorporation, to make available to
each Owner within ninety (90) days after the end of each
year an annual report;

(8) To obtain insurance and use its proceeds in accor-
dance with Article VII. hereof;

(9) To enforce the provisions of this Declaration and
any rules made hereunder, to seek damages from any Owner for
violation of such provisions or rules and to enjoin any
Owner from perpetrating any such violation.

Section 5.3. Liability Limitations. None of {i) the
Declarant, (ii) the Association, (iii) the Directors of the
Association, (iv) the officers of the Association, (v) the agents
of the Association or (vi) the employees of the Association shall
be liable for any incidental or consequential damages for failure
to inspect any premises, improvements oxr portion thereof located
in the Subdivision or for failure to repair or maintain the same.
The Declarant, the Association or any other person, firm or
corporation liable to make such repairs or maintenance shall not
be liable for any personal injury or other incidental or con-
sequential damages occasioned by any act or omission in the
repair or maintenance of any premises, improvements or portion
thereof located in the Subdivision, nor shall any director on the
Board be liable to any Member for the performance and discharge
of his duties as director on the Board.

Section 5.4. Reserve Funds. The Board may, in its
sole and absolute discretion, establish reserve funds which may
be maintained and accounted for separately from other funds
maintained for annual operating expenses and may establish
separate, irrevocable trust accounts in order better to demon-
strate (if deemed appropriate or necessary) that the amounts
deposited therein are capital contributions and not net income to
the Association.

ARTICLE VI.

Section 6.1. Covenant and Lien for Assessments. The
Declarant for each Tract owned by it hereby covenants, and each
Owner of a Tract by acceptance of a deed therefor, whether or not
it shall be expressed in any such deed or other conveyance, shall
be deemed to and does hereby covenant, and agrees to pay to the
Association: (1) regular assessments or charges (the "Maintenance
Assessments") discussed at greater length hereinafter; (2) spe-
cial assessments for capital improvements, or unusual or emer-
gency matters {the "Special Assessments”) such assessments to be
fixed, established and collected from time to time as hereinafter
provided, and (3) individual special assessments (the "Individual
Assessments") levied against individual Tract Owners to reimburse
the Association for extra costs for maintenance and repairs
caused by the willful or negligent acts or omissions of an
individual Owner or the residents of the Tract owned by him. All
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of such assessments are to be fixed, established and collected
from time to time as hereinafter provided. The Maintenance
Assessments, Special Assessments and Individual Assessments,
together with such interest thereon and costs of collection
thereof as are hereinafter provided, shall be a charge on the
land covered by this Declaration and shall be a continuing lien
upon each Tract against which each such assessment is made and
shall also be the continuing personal obligation of the Owner of
such Tract at the time when the assessment fell due.

Section 6.2, Purpose of Assessments. The assessments
levied by the Association shall be used exclusively for the
purposes: (i} of promoting the health, recreation, safety and
welfare of the residents of the Subdivision, (ii) for carrying
out the duties of the Board as set forth in Article V. hereof,
(1ii) for carrying out the various matters set forth or envi-
sioned herein or in any Supplementary Declaration related hereto
which are to be accomplished or overseen by the Association, and
(iv) for payment of expenses incurred by the Association con-
nected with any matter or thing designated by the City of Midland
in connection with zoning, subdivision, platting, building or
development requirements.

Section 6.3. Basis and Amount of Maintenance Assessments.

A. From and after the original date of commencement
of Maintenance Assessments (when established by the Board)
and continuing thereafter until January 1 of the year immediately
following the conveyance of the first Tract from Declarant to
an Owner, the minimum Maintenance Assessment shall be $10.00
per condominium, $10.00 per townhouse, and $10.00 per single
family residence {other than condominiums and townhouses),
provided such Assessment shall be reasonable in relationship
to the amounts needed by the Association for ordinary maintenance.

B. From and after January 1 of the year immediately
following the conveyance of the first Tract from Developer to
an Owner, the Board may establish the maximum Maintenance
Assessment for each Tract, provided that the maximum Maintenance
Assessment may not be increased more than 25% above the
maximum Maintenance Assessment for the previous year unless
such an increase is approved by the Owners as provided in
Section 3.3. hereof,

C. The Board may subsequently fix the actual Main-
tenance Assessment at an amount equal to or less than the maximum
Maintenance Assessment.

Section 6.4. Special Assessment for Capital Improve-
ments., In addition to the Maintenance Assessments authorized
above, the Association may levy in any assessment year a Special
Assessment, applicable to that year only, for the purpose of
defraying, in whole or in part, the cost of any construction or
reconstruction, repair or replacement of a capital improvement
upon the Common Areas, including fixtures and personal property
related thereto, provided that any such Special Assessment shall
have the assent of the vote of not less than two-thirds (2/3) of
the votes of the Owners who are voting in person or by proxy at a
meeting of the Association duly called for this purpose,

Section 6.5. Rate of Assessments. Both Maintenance
and Special Assessments must be fixed at a uniform rate for all
units within each class of residence or housing owned by the
Owners (which classes consist of single-family residences,
townhouses and condominiums) unless otherwise approved by the
Board.
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Section 6.6. Date of Commencement of Asgessments;
Due Dates. The regular assessments provided for herein shall
commence on the date fixed by the Board to be the initial date of
commencement. The Board may prescribe from time to time that the
Maintenance Assessments are to be collected on an annual, semi-
annual, guarterly or monthly basis and, accordingly, the Board
shall prescribe the appropriate due dates. All Maintenance
Assessments or proportionate parts thereof shall be collected in
advance. The due date or dates of any Special Assessment or
Individual Assessment under Sections 6.3. and 6.4. hereof, shall
be fixed in the resolution authorizing such assessment. Any
assessment shall become delinquent if not paid within 30 days
following its due date. At least 60 days prior to the due date
of any of the assessments described herein, the Board shall
deliver or mail to every Owner subject thereto written notice of
the assessment, its amount or rate and its due date, provided
however, that in the case of Maintenance Assessments, the Owner
shall be entitled to annual notice thereof only. In addition, in
the case of Maintenance Assessments, the written notice pre-
scribed herein shall provide whether such assessments are to be
collected on an annual, semi-annual, guarterly or monthly basis.

Section 6.7. Duties of the Board Regarding Collection
of Assessments,

A. The Board shall maintain a roster of the Tracts,
the assessments applicable to each, the due date of each of such
assessments, and whether any of such assessments is in default,
which roster shall be kept in the office of the Association.

B. The Board shall, upon reasonable demand, furnish to
any Owner originally liable for any assessment, a certificate in
writing signed by an officer of the Association, setting forth
whether said assessment has been paid. Such certificate shall be
conclusive evidence of payment of any assessment therein stated
to have been paid. A reasonable charge may be made by the Board
for the issuance of such a certificate.

Section 6.8. Effect of Non-Payment of Assessments. If
any assessment described herein and made 1n accordance herewith
shall not be paid within 30 days from the due date established
for same, then it shall, along with interest at the highest rate
permitted by law plus reasonable attorney's fees, become a debt
secured by a self-executing lien on the Tract or Tracts of the
non-paying Owner and may be enforced in equity in judicial or
non-judicial foreclosure proceedings at the option and election
of the Association in accordance with law.

ARTICLE VII.

INSURANCE, REPAIR AND RESTORATION

Section 7.1. Right to Purchase Insurance. The Board
shall have the right and option to purchase, carry and maintain
in force insurance covering any or all portions of the Subdivision
or Common Areas, any improvements thereon or appurtenant thereto,
for the interest of the Association, the Board, the agents and
employees of the Association, and of all Members of the Asso-~
ciation, in such amounts and with such endorsements and coverage
as shall be considered good, sound insurance coverage for prop-
erties similar in construction, location, and use to the subject
property. Such insurance may include, but need not be limited
to:

- 10 -
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(a) Insurance against loss or damage by fire and
hazards covered by a standard extended coverage endorsement
in an amount which shall be equal to the maximum insurable
replacement value, excluding foundation and excavation costs
as determined annually by the insurance carrier.

{b) Comprehensive public liability and property
damage insurance on a broad form basis, including coverage
of personal liability (if any) of the Owners and Members
with respect to the Common Areas.

(c) Fidelity bond for all officers and employees of
the Association having control over the receipt or disburse-
ment of funds,

Section 7.2. Insurance Proceeds. The Board shall use
the net insurance proceeds to repair and replace any damage or
destruction of property, real or personal, covered by such in-
surance. Any balance from the proceeds of insurance paid to the
Association, as required in this Article, remaining after satis-
factory completion of repair and replacement, shall be retained
by the Board as part of a general reserve fund for repair and
replacement of the Common Areas.

Section 7.3. 1Insufficient Proceeds, If the insurance
proceeds are insufficient to repair or replace any loss or
damage, the Board may levy a special capital improvement assess-
ment as provided for in Article VI. of this Declaration to cover
the deficiency without the necessity of obtaining the approval
of the Members of the Association with respect thereto.

ARTICLE VIII.

USE OF LOTS AND PROPERTIES -~ PROTECTIVE COVENANTS

The Subdivision (and each Tract situated therein) shall
be constructed, developed, occupied and used as follows:

Section 8.1. Residential Lots. All Tracts within the
Subdivision shall be used, known and described as residential
lots. No building or structure shall be erected, altered, placed
or permitted to remain on any Tract other than a single-family
dwelling and, if any, customary and usual accessory structures,
No building or structure intended for or adapted to business
purposes, with the exception of any apartment complex or com-
plexes constructed in the Subdivision by Declarant or with the
consent of Declarant, shall be erected, placed, permitted or
maintained in the Subdivision, or any part thereof, save and
except those related to development, construction and sales
purposes of a Class B Member or of the Association. This covenant
shall be construed as prohibiting the engaging in or practice of
any commerce, industry, business, trade or profession within the
Subdivision, other than the business engaged in by the apartment
complex or apartment complexes.

Section 8.2. Architectural Control Committee. At
such time as fiIty percent (50%) of all of the Tracts have been
sold by Declarant, then the Architectural Control Committee shall
come into existence and the provisions hereinafter pertaining
to its operation shall be applicable to the remaining Tracts.
The Architectural Control Committee, hereinafter called "the
Committee", shall be composed cf three (3) individuals or busi-
ness entities selected and appointed by Dec¢larant, each generally

.
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familiar with residential and community development design mat-
ters and knowledgecable about the Declarant's concern for a high
level of taste and design standards within the Subdivision. The
Committee shall function as the representative of the Owners of
the Tracts for the purposes herein set forth as well as for all
other purposes consistent with the creation and preservation of a
first-class community development. The Committee shall use its
best efforts to promote and ensure a high level of taste, design,
quality, harmony and conformity throughout the Subdivision.

In the event of the death or resignation of any member
of the Committee, the Declarant shall have full authority to
designate and appoint a successor. No member of the Committee
shall be liable for claims, causes of action or damages (except
where occasioned by gross negligence or arbitrary and capricious
conduct) arising out of services performed pursuant to the Dec-—
claration.

No building, structure, fence, wall or improvement of
any kind or nature shall be erected, placed or altered on any
Tract until all plans and specifications and a plot plan have
been submitted to and approved in writing by the Committee, or a
majority of its members, as to:

(i} quality of workmanship and materials; adequacy of
site dimensions; adequacy of structural design; proper
facing of main elevation with respect to nearby streets;

{(ii) conformity and harmony of the external design,
color, type and appearance of exterior surfaces and land-
scaping;

(1iii) 1location with respect to topography and finished
grade elevation and effect of location and use of neigh-
boring Tracts and improvements situtated thereon;

{iv) drainage arrangement; and

(v) the other standards set forth within this Dec-
laration (and any amendments hereto) or as may be set forth
within bulletins promulgated by the Committee, or matters in
which the Committee has been vested with the authority to
render a final interpretation and decision,

The Committee is authorized and empowered to consider and review
any and all aspects of dwelling construction which may, in the

reasonable opinion of the Committee, adversely affect the living
enjoyment of one or more Tract Owners or the general value of the -
Subdivision.

Final plans and specifications shall be submitted in
duplicate to the Committee for approval or disapproval. The
Committee is authorized to request the submission of samples of
proposed construction materials. At such time as the plans and
specifications meet the approval of the Committee, one complete
set of plans and specifications will be retained by the Committee
and the other complete set of plans will be marked "Approved" and
returned to the Tract Owner or his designated representative., If
found not to be in compliance with these Covenants and Restric-
tions, one set of such plans and specifications shall be returned
marked "Disapproved", accompanied by a reasonable statement of
items found not to comply with these Covenants and Restrictions.
Any modification or change to the approved set of plans and
specifications must again be submitted to the Committee for its
inspection and approval. The Committee's approval or disap-

-12 =-
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proval, as required herein, shall be in writing. If the Com-
mittee fails to approve or disapprove such plans and specifica-
tions within fifteen (15) days after the date of their submis-
sion, then such plans shall be submitted to the Board. If the
Board fails to approve or disapprove such plans and specifica-
tions within fifteen (15) days, then the approval of such plans
by the Committee and Association shall be presumed.

The Committee may from time to time publish and pro-
mulgate architectural standards bulletins which shall be fair,
reascnable and uniformly applied and shall carry forward the
spirit and intention of these Covenants and Restrictions. Al-
though the Committee shall not have unbridled discretion with
respect to taste, design and any standards specified herein, the
Committee shall be responsive to technological advances or gen-
eral changes in architectural designg and materials and related
conditions in future years and use its best efforts to balance
the equities between matters of taste and design {(on the one
hand) and use of private property (on the other hand). Such
bulletins shall supplement these Covenants and Restrictions and
are incorporated herein by reference.

ARTICLE IX.
EASEMENTS '

Section 9.1. Utility Easements. Easements for in-
stallation, maintenance, repair and removal of utilities and
drainage facilities over, under and across the Subdivision are
reserved by Declarant for itself, its successors and assigns and
all utility companies serving the Subdivision. Full rights of
ingress and egress shall be had by Declarant and its successors
and assigns at all times over the Subdivision for the instal-
lation, operation, maintenance, repair or removal of any utility
together with the right to remove any obstruction that may be
placed in such easement that would constitute interference with
the use of such easement, or with the use, maintenance, operation
or installation of such utility.

Section 9.2. Ingress, Egress and Maintenance by
the Association. Full rights of ingress and egress shall be had
by the Association at all times to, from, over and upon the
Common Areas for the purpose of the carrying out by the Asso-
ciation of its functions, duties and obligations hereunder.

ARTICLE X.

GENERAL PROVISIONS

Section 10.1. Power of Attorney. Each and every Owner
hereby makes, constitutes and appoints Declarant as their true
and lawful attorney-in-fact (coupled with an interest) for them
and in their name, place and stead and for their use and benefit:

(a) to exercise, do, or perform any act, right,
power, duty or obligation whatsoever in connection with,
arising out of, or relating to any matter whatsocever in- !
volving this Declaration and the Subdivision provided that
this power of attorney shall in no way constitute a proxy;

(b) to sign, execute, acknowledge, deliver and record
any and all instruments which modify, amend, change, en-
large, contract, or abandon the terms within the Decla-
ration, or any part hereof, with such clause(s}, recital(s),

- 13 -
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covenant(s), agreement(s), and restriction(s) as Declarant
shall deem necessary, proper and expedient under the circumstances

and conditions as may be then existing;

(¢) to sign, execute, acknowledge, deliver and record
any and all instruments which modify, amend, change, enlarge,
contract or abandon the plat of the Subdivision, or any part
thereof, with any easements and rights-of-way to be therein
contained as the Declarant shall deem necessary, proper and
expedient under the conditions as may then be existing.

(d) The rights, powers and authority of said attorney-
in-fact to exercise any and all of the rights and powers
herein granted shall commence and be in full force upon
recordation of this Declaration in the Midland County Clerk's
Office and shall remain irrevocable and in full force and
effect thereafter until the tenth (10th) anniversary of the
recordation of this Declaration.

Section 10.2. Rezoning and Development. For a period
of fifteen (15) years from and atter the recordation date of this
Declaration, each and every Owner waives, relinguishes and shall
not directly or indirectly exercise any and all rights, powers or
abilities to contest, object, challenge, dispute, obstruct,
hinder or in any manner disagree with the Declarant's proposed or
actual development (including without limitation zoning re-
zoning, platting or replatting efforts or processes pertaining
to apartments, condominums, shopping centers, office buildings
or retail uses) of any real property within a one (1) mile
radius of all or any portion of the Subdivision.

Section 10.3. Duration. The Covenants and Restric-
tions of this Declaration shail run with and bind the land sub-
ject to this Declaration, and shall inure to the benefit of and
be enforceable by the Association and/or the QOwner of any land
subject to this Declaration, their respective legal representa-
tives, heirs, successors, and assigns, for a term of fifty (50)
years from the date that this Declaration, is recorded, after
which time the Covenants and Restrictions shall be automatically
extended for successive periods of ten (10) years unless an
instrument is signed by the Members entitled to cast seventy
percent (70%) of the votes of the Association and recorded in the
Deed Records of Midland County, TeXas, which contains and sets
forth an agreement to abolish the Covenants and Restrictions;
provided, however, no such agreement (where approved by less than
ninety-five percent (95%) of the votes of the Association) to
abolish shall be effective unless made and recorded one (1) year
in advance of the effective date of such abolition.

Section 10.4, Amendments, Notwithstanding Section 10.3.
hereof, these Covenants and Restrictions may be amended and/or
changed in part provided that approval of the City of Midland as
to each of such changes shall be obtained before such changes
shall be effective. Such changes and amendments shall be ob~
tained in accordance with the platting procedure of the City of
Midland as follows:

(a) during the two (2) year period immediately fol-
lowing the date of recordation of the Declaration, the
Declarant may amend or change those Covenants and Restric-
tions and shall not be required to obtain the consent of the
Association or the Members thereof to any such change or
amendment;

-1d-
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{(b) during the eight (8) year period immediately
following the end of the two (2) year period set forth in
subparagraph {a) immediately above, the Declarant may amend
or change these Covenants and Restrictions with the consent
of at least fifty-one percent (51%) of the outstanding votes
of the Association; and :

(c) from and after the tenth (10th) anniversary of
the recordation of this Declaration, these Covenants and
Regtrictions may be amended or changed upon the express
written consent of at least seventy percent (70%) of the
outstanding votes of the Association. .

Any and all amendments shall be recorded in the office of the
County Clerk of Midland County, Texas.

Section 10.5. Enforcement., Enforcement of these
Covenants and Restrictions may be by any proceeding at law or in
equity against any person or persons violating or attempting to
violate them, whether the relief sought is an injunction or
recovery of damages, or both, or enforcement of any lien created
by these Covenants and Restrictions; but failure by the Asso-
ciation or any Owner to enforce any Covenant or Restriction
herein contained shall in no event be deemed a waiver of the
right to do so thereafter. The City of Midland, Texas, is spe-
cifically authorized (but not obligated) to enforce these Cov-
enants and Restrictions. With respect to any litigation here-
under, the prevailing party shall be entitled to recover rea-
sonable attorneys fees from the non-prevailing party.

Section 10.6. Validity. Violation of or failure to
comply with these Covenants and Restrictions shall not affect the
validity of any mortgage, bona fide lien or other similiar secu-
rity instrument which may be then existing on or against any
Tract. Invalidation of any one or more of these Covenants and
Restrictions, or any portions thereof, by a judgment or court
order shall not affect any of the other provisions or covenants
herein contained, which shall remain in full force and effect.
In the event any portion of these Covenants and Restrictions
conflicts with mandatory provisions of any ordinance or regu-
lation promulgated by the City of Midland, then such municipal
requirement shall control.

Section 10.7. Headings, Gender and Number. The head-
ings contalned in this Declaration are for reference purposes
only and shall not in any way affect the meaning or interpre-
tation of this Declaration. Words of any gender used herein
shall be held and construed to include any other gender, and
words in the singular shall be held to include the plural and
vice versa, unless the context requires otherwise.

Section 10.8. Notices to Member/Owner. Any notice
required to be given to any Member or Owner under the provisions
of this Declaration shall be deemed to have been properly de~
livered when deposited in the United States mails, postage
prepaid, addressed to the last known address of the person who
appears as Member or Owner on the records of the Association at
the time of such mailing.

Section 10.9. Notices to Mortgagees. The holder(s) of
a mortgage may be furnished with written notification from the
Association of any default by the respective mor tgagor/Member /Owner
in the performance of such mortgagor's/Member's/Owner’s obliga-
tion(s) as established by this Declaration, provided that the
Association has been theretofore furnished, in writing, with the
correct name and address of such mortgage holder(s) and a request

to receive such notification.

- 15 -
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Section 10.10. Disputes., Matters of dispute or
disagreement between Owners with respect to interpretation or
application of the provisions of this Declaration or the Asso-
ciation Bylaws, shall be determined by the Board, whose deter-
mination shall be final, binding and conclusive upon all Owners
and other interested parties.

IN WITNESS WHEREOF, POLO PARR ASSOCIATES, a Texas
General Partnership, being the Deglargnt herein, has caused this
pDeclaration to be executed this /¢ fi- day of April, 1982.

POLO PARK ASSOCIATES, A Texas General
Partnership

- 7
<. [ _ !
By: e c_.Q(” [ (. ,Sfﬁ_Q,L CLEANS
SCOTT R. STEENSON, Partner
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THE STATE OF TEXAS |
COUNTY OF MIDLAND i

This instrument was acknowledged before me on
this é(-..dé day of April, 1982, by SCOTT R. STEENSON, partner
on behalf of POLO PARK ASSOCIATES, A Texas General Partnership.
W7 TN{.GIVEN UNDER MY HAND AND SEAL OF OFFICE this /2K
day of April, 1982, :

H AZZH£4;<2;Pd€mJ

LA el NOTARY PUBLIC in and for
TR The State of Texas

PRINT NAME: Gy LFwson

My Commission Expires:

B2 -y

-16-
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SUPPLEMENT TO DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS
FOR
POLO PARK

THIS SUPPLEMENT TO DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS for Polo Park is made this { of January,
1983, by POLO PARK ASSOCIATES, a Texas General Partnership,
(hereinafter referred to as "Declarant"):

i WHEREAS, Declarant reserved the right 1in Articlte 1II,
Subparagraph (a), of that certain Declaration of Covenants,
Conditions and Restrictions for Polo Park dated and executed
April 16, 1982 (hereinafter referred to as the "Declaration"),
which is by this reference incorporated herein for all purposes
hereof as though it were set forth at length herein and is filed
of record in the appropriate records of the County of Midland,
Texas, to file of record a Supplemental Declaration of Covenants,
Conditions and Restrictions which shall extend the scheme and
scope -of the covenants, conditions and restrictions of said
Declaration to property subsequently annexed to the Polo Park
Subdivision, and

WHEREAS, Declarant has annexed certain property to the
Polo Park Subdivision which is to be subject to said Declaration,
which property is sometimes known as "Polo Park Subdivision,
Section 2,"

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS, THAT
the common area in said Polo Park, Section 2, sometimes known as
"Common Area No. 5," in the records relating te¢ subdivisions
maintained by the City of Midland, will, in accordance with and
subject to all of the covenants, conditions and restrictions
contained  in said Declaration applicable to common areas, be
reserved for and ultimately used as a club house, together with
swimming pool and one tennis court, with immediately adjacent
paved parking area and that the ten foot wide access easement
from Richmond Court (as set forth on the plat of said
subdivision) te said Common Area No. 5 shall be utilized for
pedestrian 1Ingress and egress to and from said Common Area
No. 5. '

As herein-supplemented, said Declaration is restated
and republished in full,

IN WITNESS WHEREOF, Polo Park Associates, a Texas
General Partnership, being the Declarant herein, has caused this
Declaration to be executed this ZG day of January, 1983.

POLO PARK ASSOCIATES, A Texas
General Partnership

/3 (Y Y

Scott R. Steenson, Partner
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STATE OF TEXAS S
; COUNTY OF MIDLAND § .

* This instrument was acknowledged before me on this 26
day of January, 1983, by SCOTT R. STEENSON, Partner of Polo Park
Associates, a Texas General Partnership, on behalf of said
partnership. ’

Noéary Pué?lc, tagte of Texas
e Print Name:

"..r:\"\\’. ! :',-_
_,.-Mt\if‘\(.':o'rhit!l ssl_._i.?‘n_‘ Expires: Al 1, Mayary
L A A N A 3n ekl in ol for
Nl T  Commie e T
; ' ... ; =3 ,_§ My Commizsion Exjares: Tz A /_?__5-‘
PR ‘.(./' REEST IR 2
A et d
LN "é..‘"-‘..;’ “ \‘Q‘

SERIREEIR L

f
2
L.
e de e den dede de ek de e de ke dodode de e de e e ke '
Filed for Record on the _f___dajv of A .D. 1983 , atﬁ’fo'clock ;_‘Y_E_H.

AD. 1983, atf 4o clock & M.

ROSENELLE CHERRY, COUNTY CLERK
LAND COUNTY, TEXAS

INSTRUMENT NO. = 6 6 5- By, ambu@ﬁ‘,) Deputy

Duly Recorded this the /0 day of
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L432¢ 7,20 / 5‘?9
THE STATE OF TEXAS § |

THE COUNTY OP MIDLAND § .

AMENDMENT AND RESTATEMENT OF
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
POLO PARK

The undersigned, Polo Park Associates, a Texas General
Partnership, denominated as Declarant of that certain Declaration
of Covenants, Conditions and Restrictions for Polo Park which
Declaration i3 dated April 16, 1982 and is of record in
Vol. 7Zo, Page //7 of the Deed Records of Midland County,
Texas, desires to make substantial changes in the terms and pro-
visions thereof, and considers a complete restatement thereof to
be the most expedient method or manner in which to accomplish its
purposes, '

Therefore, pursuant to and in exercise of the rights
teserved to the undersigned in and under subparaaraph (a) of
Section 10.4 of Article X of said Declaration to change and amend
the same, in whole or in part, the undersiagned, Polo Park
Assocliates, a Texas General Partnership, does hereby chanae and
amend the same by amending various provisions thereof, by delet-
ing certain provisions thereof, by adding certain new provisions
thereto, including the incorporation of the pertinent portions of
that certain Supplement to Declaration of Covenants, Conditions
and Restrictions for Polo Park, dated January 26, 1983, and
executed by Polo Park Association, a Texas General Partnership,
and by restating said Declaration, as so changed, supplemented
and amended, in its entirety, which restatement is as follows:

THIS DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS (the "peclaration") is made this 1§ day of April
1982, by POLO PARK ASSOCIATES, a Texas General Partnership,
(hereinafter referred to as "Declarant®):

WITNESSETH:
WHEREAS, Declarant is the owner of certain real pro-
perty described within Exhibit "A" to this Declaration, which
Exhibit "A" is by this reference incorporated herein for all
purposes hereof as though it were set forth at length herein,
which real property represents the community unit development
known as "Polo Park."™ Declarant desires to take advantage of the
presently-existing unique geographical features of the said real
property and proposes to establish and implement highly
sophisticated plans for residential living, recreation and
aesthetic considerations with respect thereto in those portions
of sald real property dedicated to residential development (which
portions shall hereinafter in the aggregate be referred to as the
"Subdivision"). In view of the various unusual and uncommon
features of Declarant's long-range plans, Declarant desires to
impose these restrictions on the Subdivition and yet retain
reasonable flexibility to respond to changing or unforeseen
circumstances so as to control and maintain the first-class
quality and distinction of the Subdivision;
‘f NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS THAT the
property sltuated in the Subdivision which is described within
Exhibit "A®, and such additions thereto as may hereafter be made

No Exhiblt A Atrached
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pursuant to Article IT hereof, is and shall be held, transferred,
sold, conveyed and occupied subject to the covenants, conditions,
restrictions, easements, charges and liens (sometimes collec-
tively referred to herein as "the Covenants and Restrictions”™}
hereinafter set forth:

ARTICLE I.

CONCEPTS AND DEFINITIONS

The following words, when used in this Declaration or
any further Supplemental Declaration {(unless the context shall
otherwise clearly indicate or prohibit), shall have the following
respective concepts and meanings:

(a) "Association® shall mean and refer to the entity
which will have the power, duty and responsibility of main-
taining and administering the Common Areas and administering
and enforcing the Covenants and Restrictions and collecting
and disbursing the assessments and charges hereinafter
prescribed. The Association, as of the date of recordation
of this Declaration and <continuing thereafter for an
indefinite period of time, exists as an unincorporated
association. At a point in time deemed appropriate by the
Declarant but prior to the tenth (10th) anniversary of the
recordation of this Declaration, consistent with the objec-
tives herein and the circumstances then existing, the
Declarant will cause the incorporation of the Association as
a non-profit corporation under the laws of the State of
Texas {under the name "Polo Park Homeowners Association,
Inc.* or a similar or comparable name, depending upon the
then-existing availability of such corporate name(s)) for
the purposes set forth herein.

(b) "Subdivision®™ in addition to its mecaning as previ-
ously defined herein, shall mean and refer to any additions
to such residential real property, which is or are subject
to this Declaration or any Supplemental Declaration prepared
and filed of record pursuant to the provisions of Article II
hereof.

{c) "Common Areas" shall mean and refer to any and all
areas of land within the Subdivision which are known, des-
cribed or designated as common green, common areas, parks,
recreational easements, boulevards, greenbelts or open
spaces on any recorded subdivision plat of the Subdivision
or which .are intended for or devoted to the common use and
enjoyment of the Members of the Association, together with
any and all improvements that are now or may hereafter be
constructed thereon. Specifically, the €ommon Area in
Section Two of the Subdivision, sometimes known as “Common
Area No. 5," in the records relating to subdivisions main-
tained by the City of Midland, Texas, will, in accordance
with and subject to all of the covenants, conditions and
restrictions contained herein which are applicable teo Common
Areas, be reserved for and ultimately occupied by a club-
house, together with swimming pool and one tennis court,
with immediately adjacent paved parking area. Pedestrian
ingress and eqress to and from said Common Area No. 5 shall
be by means of that certain ten-foot wide access easement
from Devonshire Court (as set forth on the plat of the
Subdivision} to said Common Area No. 5. Declarant proposes
to hold record title to the Common Areas, consistent with
the objectives envisioned herein and subject to the easement
rights herein of the Members to use and enjoy the Common
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Areas, for an infinite period of time and at a point in time
(deemed appropriate and reasonable by the Declarant but
prior to the tenth (10th) anniversary of the recordation of
this Declacation) after the Association has been incor-
porated, record title to the Common Areas will be trans-
ferred from the Declarant to the Association, Declarant
reserves the right to execute any open space declarations
applicable to the Common Areas which may be permitted by law
in order to reduce property taxes.

{d) "Tract™ shall mean and refer to any plot or tract
of land shown upon any recorded subdivision map(s) or
plat{(s) of the Subdivision, as amended from time to time,
which is designated as a lot or trart therein and which is
or will be improved with a single-family residential dwell-
ing (which term includes detached single family residences,
townhouses and condominium units) or duplex in conformity
with any building restrictions applicable thereto.

{e} Owner"™ shall mean and refer to each and every
person or business entity who is a record owner of a fee or
undivided fee interest in any Tract subject to these
Covenants and Restrictions; however, the word "Owner"™ shall
not include person{s) or entity(ies) who hold a bona fide
lien or interest in a Tract as security merely for the per-
formance of an obligation.

(f) “"Member* shall mean and refer to an Owner of a
Tract.

(g) *"Declarant" as previously defined herein, shall
mean and refer to Polo Park Associates, a Texas General
Partnership, and its successors and assiqns, if any. No
Person or entity, merely by purchasing one or more Tracts
from Polo Park Associates, a Texas General Partnership, or
its successors and assigns in the ordinatry course of its
business shall be considered to be "beclarant.”

ARTICLE II.

ADDITIONS TO SUBDIVISION SUBJECT
THIS DECLARATION

Subdivision. Additional land may become subject to

el va S Y Il s
Declaration in any of the following manners, to-wit:

(a) Declarant may add or annex additional real
property (from time to time and at any time) to the scheme
of this Declaration by filing of record in Midland County,
Texas a Supplemental Declaration of Covenants, Conditions
and Restrictions or other amendatory document which shall
extend the scheme of the Covenants and Restrictions of this
Declaration to such property, PROVIDED, HOWEVER, that any
such Supplementary Declaration may contain such complemen-
tary additions and modifications of the Covenants and
Restrictions contained in this Declaration as may be neces-
sary to rveflect the different character, if any, of the
added properties and as are not inconsistent with the con-
cepts and purposes of this Declaration;

{b) In the event any person or entity other than the
Declarant desires to add or annex additional residential
and/or common areas to the scheme of this Declaration, such
annexation proposal must have the prior written consent and
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approval of the majority of the outstanding votes within
each voting class of the Association;

(c) Any additions made pursuant to paragraphs {a) and
(b) of this Article 1II, when made, shall automatically
extend the jurisdiction, functions, duties and membership of
the Association and the Architectural Control Committee to
the properties added and correspondingly subject the proper-
ties added to the Covenants and Restrictions contained in
this Declaration or any Supplementary Declaration thereto;
and

{d) Upon a merger or consolidation of the Association
{as an incorporated entity) with another association, its
properties, rights and obligations may, by operation of law,
be transferred to another surviving or consolidated associa-
tion or, alternatively, the properties, rights and obliga-
tions of another association may, by operation of law, be
added to the properties, rights and obligations of  the
Association as a survivina corporation pursuant to such a
merger, The surviving or consolidated association may
administer the Covenants and Restrictions established by
this Declaration for the Subdivision together with the cove-
nants and restrictions established upon any other properties
over which it would then have jurisdiction as one scheme.

ARTICLE III.

MEMBERSHIP AND VOTING RIGHTS IN THE ASSQOCIATION

Section 3.1 - Membership., Every Owner of a Tract shall
automatically be, and until such Owner shall cease to own such
Tract must vremain, a Member of the Association in  good
standing,

; Section 3.2 ~ Voting Rights. The Assocliation shall
have two classes of voting membership:

CLASS A: Class A Members shall be all Tract Owners
other than Class B Members. Class A Members shall be
entitled to one (1) vote for each Tract in which they hold
the interest required for membership. When more than one
person holds such interest or interests in any Tract, all
such persons shall be Members, and the vote for such Tract
shall be exercised as they, among themselves, determine, but
in no event shall more than one (1) vote be cast with
respect to any Tract. )

CLASS B: Class B Members shall congist of the
Declarant and Tract Owners who are engaged in the process of
constructing residential dwellings on their respective
Tracts for sale to consumers. A Class B Member {excluding
the Declarant) shall be entitled to one {1) vote for each
Tract owned, The Declarant alone, however, shall be
entitled to six (6) votes for each Tract it owns or in which
it owns a lien of whatever kind or character, The Class B
Membership shall cease, and each Class B Member shall become
a Class A Member:

(1) when the total number of votes out-
standing in the Class A Membership is .eight (8)
times greater than the total number ‘of votes out-
standing in the Class B Membership; or
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{ii} on the tenth {10th) anniversary date of
the lawful commencement date of the Association as
an incorporated entity,

whichever occurS'firét in time.

Notwithsténding the aforementioned voting rights yithin
the Association and consistent with the provisions of A;t1cle X
hereinafter, until:

{a} The Declarant no longer owns:
{i} record title to any Tract; and
(ii) a lien interest in any Tract; and

(iii) title to any adjoining acreage
intended by Declarant to be develbped as an
additional section or phase of the Subdivision;
or

{(b) The tenth (10th) anniversary of the recording date
for this Declaration,

whichever occurs first in time, neither the Association nor the
Members shall take any actioen or inaction with respect to any
matter whatsoever without the <consent and approval of the
Declarant, which consent shall not be unreasonably withheld or

delayed.

Section 3.3 - Quorum Notice and Voting Requirements.

’ (a) Subject to the provisions of Sections 3.2, 4.3,
6.4 and 10.4 hereof, as well as paragraph {c) of this Section,
any action upon which the Members shall be required to vote shall
require the assent of the majority of the Memhers of the
Association voting in person or by proxy with respect te each
matter requiring a vote of each Member at a meeting duly called
for such purposes, written notice of which shall be given to all
Members not less than thirty {30) days nor more than sixty (60)
days in advance and shall set forth the purpose or purposes of
such meeting.

{b). The quorum required for any action referred to in
paragraph (a) of this Section shall be as follows:

At the first meeting called, the presence at the
‘meeting of Members, or of legitimate proxies, entitled to
cast sixty percent {60%) of .all of the wvotes of the
Association shall constitute a quorum. If, however, such a
quorum is not present at the first meeting, an additional
meeting or meetings may be called for the same purposes of
such first meeting, subject to the notice requirement here-
inabove set forth, and the required guorum at each such
subsequent meeting shall be one-half (1/2) of the required
quorum for the preceding meeting; provided, however, that no
such subsequent meeting shall be held more than ninety (90)
days following the first meeting.

{c} As an alternative to the procedure set forth
above, but subject to the provisions of Section 3.2 above, any
action referred to in paragraph (a) of this Section 3.3 may be
taken with the assent given in writing and signed by Members who
collectively hold or control more than sixty percent (60%) of the
cutstanding votes of the Association,
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(d) Except as specifically set forth in paragraph (a)
of this Section 3.3 or elsewhere in this bDeclaration:

(i) during the period of time that the
Association is unincorporated, the Declarant shall have the
right and option to prescribe reasonable procedures for
meetings (if any) of the Members; and

(ii) subseguent to incorporation, notice, voting
and quorum requirements for the Association shall be consis-

tent with its Articles of Incorporation and Bylaws, as the
same may be amended from time to time,.

'ARTICLE IV.

PROPERTY RIGHTS IN THE COMMON AREAS

- Section 4.1 - Members' Easements of Enjoyment. Subject
to the provisions of Section 4.3 hereof, every Member and each
individual who resides with a Member in a residence located on
@ Tract shall have a right and easement of use, recreation and
enjoyment in and to the Common Areas and such easement shall be
appurtenant to and shall pass with the title to each respective
Tract, PROVIDED, HOWEVER, such easement shall not give such
person (excluding the Declarant} the right to make alterations,
additions or improvements to the Common Areas. Such easements
shall be 1limited to Members and individuals who reside with
Members in a residence located on a Tract. No Member shall do
anything or permit anything to be done on or in the Common Areas
which would violate any applicable public law or zoning ordinance
or which would result in the cancellation of or increase in any
insurance carried by the Association or which would result in the
violation of any law or any rule or regulation promulgated by the
Board. Any such violation will subject the Member or individual
residing with him who perpetrates such violation to the Special
Individual Assessment pursuant to Article VI hereof. No alco-
holic beverages may be sold on the Common Areas, but Members will
be entitled to carry alcoholic beverages onto the Common Areas
for their own consumption. :

Section 4.2 - Title to the Common Properties. The
Declarant will hold record title to the Common Areas for an inde-
finite period of time, subject to Article I paragraph (c) hereof,
and subject to the easements set forth in Section 4.1 above. The

‘Declarant shall have the right and option {without the joinder

and consent of any person or entity, save and except any consent,
joinder or approval required by the City of Midland) to encumber,
mortgage, alter, improve, landscape and maintain the Common
Areas, provided that Declarant fully and timely complies with any
and all requirements of the City of Midland with respect thereto,
The Association (as an unincorporated entity) will not hold title
to any of the Common Areas and no Member or Owner will have a
direct or undivided ownership interest in the Common Areas.

Section 4.3 - Extent of Members' Easements. The rights
and easements of use, recreation and enjoyment created hereby
shall be subject to the following:

(a) The right of the Declarant (during the time the
Association is unincorporated) or the Association {as an
incorporated entity) to prescribe reasonable requlations
governing the use, operation and maintenance of the Common
Areas by the Members. The Board shall have the powers set
forth in Section 5.2 of Article V with respect to enforce-
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ment of such rules and regulations. A Member who shall be
determinéd by the Board or by Jjudiclal action to bhave
violated said rules and regulations shall be liable to the
Association for all damages and costs, including reasonable
attorney's fees; ) .

{b} Liens or mortgages placed against all or any
portion of the Common Areas with respect to monies borrowed
by the Declarant to develop and improve the Common Areas or
by the Association (as an incorporated entity} to improve or
maintain the Common Areas;

(c}) The right of the Declarant or the Association to
enter into and execute contracts with any pacty (including,
without limitation, the Declarant) for the purpose of
providing maintenance or such other materials or services
consistent with the purposes of the Association and/or this
Declaration; :

(d) The right of the Declarant or the Association (as
an incorporated entity) to take such steps as are reasonably
necessary to protect the Common Areas against foreclosure;

(e) The right of the Declarant or the Association to
suspend the voting rights of any Member and to suspend the
right of any Member to use or enjoy any of the Common Areas
for any period during which any assessment against a Tract
resided upon by such Member remains unpaid, and for any
period not to exceed sixty (60) days for an infraction of
the then-existing rules and regulations for use of the
Common Areas; and

(f) Subject to approval by written consent by the
Members holding or controlling 60% or more of the outstand-
ing votes of the Association, to dedicate or transfer all or
any part of the Common Areas to any municipal corporation,
public agency, governmental authority, or utility for such
purposes and upon such conditions as may be agreed to by
such Members.

ARTICLE V.

GENERAL POWERS AND DUTIES OF THE BOARD
QF DIRECTORS OF THE ASSOCIATIOM

Section 5.1 - Powers and Duties with Respect to
Assessments, The affairs of the
Association, whether it "is existing ‘as an incorporated or unin-
corporated entity, shall be conducted by its Board of Directors
{"the Board"), The Board, for the benefit of the Association,
the Common Areas and the Owners shall provide for and shall pay
for out of a fund maintained by it and made up of the Maintenance
Assessments, the Special Assessments and the Individual
Assessments provided for in Article VI hereof, the following

expenses assoclated with and related to the Common Areas;

(a) Care, preservation and maintenance of the Common
Areas and the furnishing and upkeep of all personal property
located in, on and/or affixed to the Common Areas;

(b) Establishment, installation and maintenance of an
integrated security system for the safety and protection of
the Owners and residents of the Subdivision:
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have

{c) Charges for taxes, Insurance and  utilities
(including, but not limited to electricity, gas, water and
sewer charges}) which pertain to and are related to the
Common Areas only;

(d) The services of a person or firm (including
affiliates of the Declarant} to manage the Assoclation or
any separate portion thereof, to the extent deemed advisable
by the Board, and the services of such other persoannel as
the Board shall determine to be necessary or proper for the
operation of the Association, whether such personnel are
employed directly by the Board or by any manager hired by
the Board pursuant hereto;

fe} Legal and accounting services; and

(£) Any other materials, supplies, equlpment, labor,
services, maintenance, repairs, structural alterations,
taxes or assessments which the Board is required to obtaln
or pay for pursuant to the terms of this Declaratian or
which in its opinion shall be necessary or proper for the
operation or protection of the Association or for the
enforcement of this Declaration.

Section 5.2 -~ Other Powers and Duties. The Board shall
the following additTonal rights, powers and duties:

{a) to execute all declarations of ownership for tax
assessment purposes with regard to any of the Common Areas
owned by the Association as an incorporated entitys

(b} to enter into agreements or contracts with
insurance companies, taxing authorities, the holders of
first mortgage liens on the individual Tracts, utility com-
panles and companies maintaining security in the Subdivision
with respect to:

(i) any taxes or insurance coverage on the
Common Areas;

(ii) wutility fnstallation, consumption and
gservice matters; and

{iii) {installation, malntenance and opera-
tion of security systenms;

(c} to borrow funds to pay costs of operation, secured
by assignment or pledge of rights against delinquent Owners,
Lf the Board sees Fit;

(d) to enter into contracts, maintain one or more bank
accounts, and, generally, to have all the powers necessary
or incidental to .the operations and management of the
Association;

(e) to protect or defend the Common Areas from loss or
damage by suit or otherwise, to sue or defend in any court
of law on behalf of the Association and te provide adequate
reserves for repairs and replacements;

(£) to make reasonable rules and requlations for the
o?eration of the Common Areas and to amend them from time to
time; ) . .
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(g}-- subsequent to incorporation, to make available to
each Owner within ninety (%0} days after the end of each
year an annual report of the operations of the Association;

(h) to obtain insurance and use its proceeds in accor-
dance with Article VII hereof; and

(i) to enforce the provisions of this Declaration and
any rules made hereunder, and in connection therewith, to
seek damages from any Owner for violation of such provisions
or rules and to enjoin any Owner from perpetrating any such
violation,

Section 5.3 - Liability Limitations., None of (i) the
Declarant, its agents or employees or (i1} the Association, its
directors, its officers, its agents or its employees shall be
liable for any incidental or consequential damages for failure to
inspect any premises, improvements or portion thereof located in
the Subdivision or for failure to repair or maintain the same.
The Declarant, the Association or any other person, firm or cor-
poration who shall make such repairs or effect such maintenance
shall not be liable for any damage or injury to either person or
property or other incidental or consequential damages occasioned
by any act or omission in the repair or maintenance of any
premises, improvements or portion thereof located in the
Subdivision, nor shall any director on the Board be liable to any
Member for the performance and discharge of his duties as
director on the Board.

Section 5.4 - Reserve Funds. The Board may, in its

sole and absolute discretion, establish reserve funds which may
be maintained and accounted for separately from other funds main-
tained for annual operating expenses and may establish separate,
irrevocable trust accounts in order better to demonstrate (if
deemed appropriate or necessary by the Board) that the amounts
deposited therein are capital contributions and not net income to
the Association,

ARTICLE VI

Section 6.! - Covenant and Lien for Assessments. The
Declarant, for each Tract owned by it hereby covenants, and
each Owner of a Tract by acceptance of a deed therefor, whether
or not it shall be expressed in any such deed or other conve-
yance, shall be deemed to and does hereby covenant and agree to
pay' to the Assocliation: (1) reqular assessments or charges (the
"Maintenance Assessments"} discussed at greater length herein-
after; (2) special assessments for capital improvements, or
unusual or emergency matters (the "Special Assessments"™) such
assessments to be fixed, established and collected from time to
time as hereinafter provided; and (3) individual special assess-
ments (the "Individual Assessments™) which shall be levied
against individual Tract Owners to reimburse the Association for
extra costs for maintenance and repairs caused by the willful or
negligent acts or omissions of an individual Owner or the resi-
dents of the Tract owned by him. All of such assessments are to
be fixed, established and collected from time to time as herein-
after provided, The Maintenance Assessments, Special Assessments
and Individual Assessments, together with such interest thereon
and costs of collection thereof as are hereinafter provided,
shall be a charge on the real property covered by this peclara-
tion and shall be a continuing lien upon each Tract against which
each such assessment is made and shall also be the continuing
personal obligation of the Owner of such Tract at the time when
the assessment fell due.




VoL

7-9 PAGE £43

Section 6.2 ~ Purpose of Assessments. The assessments
levied by  the AssociatIon shall be used exclusively for the
purposes: (i) of promoting the health, recreation, safety and
welfare of the residents of the Subdivision, ({ii) for carrying
out the duties of the Board as set forth in Article V hereof,
{(iii) for carrying out the varlous matters set forth or envi-
sioned herein or in any Supplementary Declaration related hereto
which are to be accomplished or overseen by the Association, and
(iv) for payment of expenses incurred by the Association in con-
nection with zoning, subdivision, platting, building or develop-
ment requirements of the City of Midland which impact the
Subdivision.

Section 6.3 ~ Basis and Amount of Maintenance
Assessments,

A. From and after the original date of commencement of
Maintenance Assessments {when established by the Board) and con-
tinuing thereafter until January 1 of the year immediately
following the conveyance of the first Tract from Declarant to an
Owner, the minimum Maintenance Assessment shall be $10.00 per
condominium, $10.00 per townhouse, $10.00 per duplex and $10.00
per single family residence (other than condominiums = and
townhouses), provided such Assessment shall be reasonable in
relationship to the amounts needed by the Association to cover
its costs for ordinary maintenance,.

B. From and after January 1 of the year immediately
following the conveyance of the first Tract from Declarant to an
Owner, the Board may establish for each calendar year thereafter
the maximum Maintenance Assessment for each Tract, provided that
the maximum Maintenance Assessment for any year may not be
increased more than 25% above the maximum Maintenance Assessment
for the calendar year previous thereto unless such an increase is
approved by the Owners as provided in Section 3.3 hereof.

C. The Board may subsequently fix the actual
Maintenance Assessment at an amount equal to or less than the
maximum Maintenance Assessment,

Section 6.4 - Special Assessment for Captial

Improvements. In addition to the
Maintenance Assessments authorized above, the Association may
levy in any assessment year a Special Assessment, applicable to
that year only, for the purpose of defraying, in whole or in
part, the cost of any construction or reconstruction, repalr or
replacement of a capital improvement upon the Common Acreas,
including fixtures and personal property related thereto, pro-
vided that any such Speclal Assessment shall have the assent of
the vote of not less than two-thirds (2/3) of the votes of the
Owners who are voting in person or by proxy at a meeting of the
Association duly called for this purpose.

Sectlon 6.5 - Individual Assessments. In adition to
the Maintenance Assessments and the Special Assesments authorlzed
above, the Association may levy an Individual Assessment against
a Tract, the Owner of which, through his willful or negligent
acts or omissions or those of the other residents of the dwelling
on such Tract, shall cause the Association to incur extra costs
for repalrs and maintenance, Such Individual Assessment shall be
for the amount of such extra costs and shall only be levied
(a} after the Owner of the Tract is given 10 days written notice
by the Assocliation of his obligation to the Association for such
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extra costs and (b) after such Owner fails to pay such obligation
within such 10 day period. The Association may levy an Indivi-
dual Assessment against the same. Owner for as many episodes or
events as such Owner shall be responsible for that cause the
Associatlon to incur such extra costs.

Section 6.6 ~ Rate of Asessments. Both Maintenance and
Special Assessments must Be Fixed at a unlform rate for all urits
within each class of residence or housing owned by the Owners
(which classes consist of detached single-family residences,
townhouses, condominiums and duplexes) unless otherwise approved
by the Board. ;

section 6.7 - Date of Commencement of Assessments;

Due Dates. The Maintenance Assessments
shall commence to -be levied on the date fixed by the Board for
guch commencement, The Board may prescribe from time to time
that the Maintenance Assessments are to be collected on an
annual, semi-annual, quarterly or monthly basis and, accordingly,
the Board shall prescribe the appropriate due .dates. All
Maintenance Assessments or proportionate parts thereof shall be
collected in advance. The due date or dates of any Special
Assessment or Individual Assessment under Sections 6.3 and 6.4
hereof, shall be fixed in the resolution authorizing such
assessment. Any assessment shall become delinquent if not paid
within 30 days following its due date. At least 60 days prior to
the due date of any of the types of assessments described herein,
the Board shall deliver or mail to every Owner subject thereto
‘written notice of the assessment, its amount or rate and its due
date, provided however, that in the case of Maintenance
Assessments, the Owner shall be entitied to annual notice thereof
only. In addition, in the case of Maintenance Assessments, the
written notice prescribed herein shall provide whether such
assessments are to be collected on an annual, semi-annual, quar-
terly or monthly basis.

Section 6.8 - Duties of the Board Regarding Collection
of Assessments.

A. The Board shall maintain a roster of the Tracts,
the assessments applicable to each, the due date of each of
such assessments, and whether any of such assessments is in
default, which roster shall be kept in the office of the
Assoclation.

B. The Board shall, upon reasonable demand, furnish to
any Owner originally liable for any assessment, a certificate in
writing signed by an officer of the Assoclation, setting forth
whether said assessment has been paid. Such certificate shall be
conclusive evidence of payment of any assessment therein stated
to have been paid. A reasonable charge may be made by the Board
for the issuance of such a certificate.

Section 6.9 - Effect of Non-Payment of Assessments. If
any assessment described herein and made 1n accordance herewith
shall not be paid within 30 days from the due date established
for same, then it shall, along with interest at the highest rate
permitted by law {which shall be the *indicated rate ceiling”

within the meaning of Article 5069-1.04, Texas Revised Civil -

Statutes) plus reasonable attorney's fees, become a debt secured
by the self-executing lien described in Section 6.1 hereof on the
Tract or Tracts of the non-paying Owner and may be enforced at or
in equity in judicial or non-judicial foreclosure proceedings at
the option and election of the Association in accordance with
law. Any remedy reserved by the Association for non-payment of
assessgments contained herein shall not be exclusive of any other
remedy available to it for recovery of any monetary or other
damages. ‘

11
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ARTICLE VII

INSURANCE, REPAIR AND RESTORATION

Section 7.1 - Right to Purchase Insurance. The Board
shall have the right and option to purchase, carry and maintain
in force insurance covering any or all portions of the Subdivi-
sion or Common Areas, any improvements thereon or appurtenant
thereto, for the interest of the Association, the Board, the
agents, officers and employees of the Association, and of all
Members of the Association, in such amounts and with such
endorsements and coverage as shall be considered good, sound
insurance coverage for properties similar in construction,
location, and use to the property subject to such 1insurance.
Such insurance may include, but need not be limited to:

(a) Insurance against loss or damage by fire and
hazards covered by a standard extended coverage endorsement
in an amount which shall be equal to the maximum insurable
replacement value, excluding foundation and excavation costs
as determined annually by the insurance carrier.

(b) Comprehensive public liability and property damage
insurance on a broad form basis, including coveraqge of
personal liability (if any) of the Owners and Members with
respect to the Common Areas.

(c) Fidelity bond for all officers and employees of
the Association having control over the receipt or disburse-
ment of funds.

Section 7.2 - Insurance Proceeds. The Board shall use
the net insurance proceeds to repalr and replace any damage to or
destruction of property, real or personal, covered by such
insurance, Any balance for the proceeds of insurance paid to the
Association, as reguired in this Article, remaining after satis-
factory completion ot rtepair and replacement, shall be retained
by the Board as part of a general reserve fund for repair and
replacement of the Common Areas.

Section 7.3 - Insufficient Proceeds., If the insurance
proceeds are insufficient to repair or replace any loss or
damage, the Board may levy a Special Assessment as provided for
in Article VI of the Declaration to cover the deficiency without
the necessity of obtaining the approval of the Members of the
Association wyith respect thereto.

ARTICLE VIII

USE OF LOTS AND PROPERTIES - PROTECTIVE COVENANTS

The Subdivision (and each Tract situated therein) shall
be constructed, developed, occupied and used as follows:

Section 8,1 - Residential Lots. All Tracts within the
Subdivision shall be used, kmown and described as residential
lots. No building or structure shall be erected, altered, placed
or permitted to remain on any Tract other than a single-family
dwelling {including detached single family residences, condomin~
fums and townhouses) or duplex with, if any, customary and usual
structures accessory thereto, Each condominium shall be deemed
to be situated on its own separate Tract. No building or struc-

12
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ture intended _for or adapted to business purposes, with the
exception of any apartment complex or complexes constructed in
the Subdivision by Declarant or with the ‘consent of Declarant,
shall be erected, placed, permitted or maintained in the
Subdivision, or any part thereof, save and except those related
to development, construction and sales purposes of a Class B
Member or the Association. This covenant shall be construed as
prohibiting the engaging in or practice of any commerce,
industry, business, trade or profession within the Subdivison,
other than the business engaged in by any such apartment complex
or apartment complexes.

Section B.2 - Condominiums and Duplexes. Rules relat-
ing to the density of condominium units in the Subdivision as
well as their minimum livable floor spaces shall be prescribed
from time to time by the Committee, in its sole discretion. Each
one-story duplex constructed in the Subdivision shall contain a
minimum of 1,100 sguare feet of livable floor space, exclusive of
garage, patio or similar spaces, per side, and each two story
duplex constructed in the Subdivision shall contain a minimum of
1,500 square feet of livable space, exclusive of garage, patio or
similar spaces, per side,

Section 8.3 - Architectural Control Committee, Prior
to the construction of Improvements on any Tract in the
Subdivision, there shall be an Architectural Control Committee,
herein for convenience of reference from time to time called "the
Committee," which shall be composed of three (3) individuals or
business entities selected and appointed by Declarant, each
generally familiar with residential and community development
design matters and knowledgeable about the concern of Declarant
for a high level of taste and design standards within the
Subdivision, The Committee shall function as the representative
of the Owners of the Tracts for the purposes herein set forth as
well as for all other purposes consistent with the creation and
preservation of a first-class community development. The
Committee shall use its best efforts to promote and ensure a high
level of taste, design, gquality, harmony and conformity through-
out the Subdivision.

In the event of the death or resignation of any member
of the Committee, the Declarant shall have full authority to
designate and appoint a successor to such member of the
Committee, No member of the Committee shall be 1liable for
claims, causes of action or damages (except where occasioned
by gross negligence or arbitrary and capricious conduct) arising
out of services performed pursuant to the Declaration.

No building, structure, fence, wall or improvement of
any kind or nature shall be erected, placed or altered on any
Tract until all plans and specifications and a plot plan have
been submitted to and approved in writing by the Committee, or a
majority of its members, as to:

(1) gquality of workmanship and materials; adequacy
of site dimensions; adequacy of structural design; proper
facing of main elevation with respect to nearby streets;

(1i) conformity and harmony of the external design,
color, type and appearance of exterior surfaces and
landscaping;

{iii) location with respect to topography and finished

grade elevation and effect of location on use of neighboring
Tracts and improvements situated thereon;

13
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{iv) drainage arrangements; and

(v) the other standards set forth within this
Declaration (and--any amendments or supplements herete or
restatements hereof) or as may be set forth within bulletins
promulgated by the Committee, or matters in which the
Committee has been vested with the authority to render a
final interpretation and decision.

The Committee is authorized and empowered to consider and review
any and all aspects of dwelling construction which may, in the
reasonable opinion of the Committee, adversely affect the living
enjoyment of one or more Tract Owners or the general value of the
Subdivision, :

Final plans and specifications shall be submitted Iin
duplicate to the Committee Efor approval or disapproval. The
Committee is authorized to request the submission of samples of
proposed construction materials., At such time as the plans and
specifications meet the approval of the Committee, one complete
set of plans and specifications will be retained by the Committee
and the other complete set of plans will be marked "Approved" and
returned to the Tract Owner or his designated representative. If
found not to be in compliance with these Covenants and
Restrictions, one set of such plans and specifications shall be
returned marked “Disapproved", accompanied by a reasonable
statement of items found not to comply with these Covenants and
Restrictions. Any modification or change to the approved set of
plans and specifications must again be submitted to the Committee
for its inspection and approval. The Committee's approval or
disapproval, as required herein, shall be in writing. If the
Committee falls to approve or disapprove such plans and
specifications within fifteen (15) days after the date of their
submission, then such plans shall be submitted to the Board. If
the Beoard fails to approve or disapprove such plans and
specifications within fifteen (15) days, then the approval of
such plans by the Committee and Association shall be presumed.

The Committee may from time to time publish and promul-
gqate architectural standards bulletins which shall be fair,
reasonable and uniformly applied and shall carry forward the
spirit and intention of these Covenants and Restrictions,
Although the Committee shall not have unbridled discretion with
respect to taste, design and any standards specified herein, the
Committee shall be responsive to technological advances or
general changes 1In architectural designs and materials and
related conditions in future years and shall use its best efforts
to balance the equities between matters of. taste and design ({on
the one hand) and use of private property (on the other hand).
Such bulletins shall supplement these Covenants and Restrictions
and are Incorporated hereln by reference. .

Section 8.4 - Specific Use Restrictions. The following
restrictions as to the use of each Tract in the Subdivision shall
be applicable to each and every type of residence which {s
authorized by the terms herscf to be constructed, unless other-
vise noted, with the exception of any apartment complex or apart-
sent complexes constructed In the Subdivision:

(a) Each d&welling shall have attached to 1t an
enclosed garage of the same construction and exterior finish
as the rest of the dwelling; provided, however, that
duplexes shall have a garage meeting the specifications
hereof on each side. Garages must open to the rear of the
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Tract unless a specific variation of this use restriction is
approved ln writing and in advance by the Committee. Each
garage shall contain sufficient space to house two conven-
tional automobliles. A porto-cochere may be constructed on a
Tract but only in addition to a garage meeting the require-
ments hereof and only with the advance written approval of
the Committee with respect thereto. -

(b) The types of residences which may be constructed
on Tracts in the Subdivision but which may not exceed two
stories in height consist of detached single family resi-
dences, townhouses, condominium units and duplexes. 1f the
Tract upon which the residence is to be built is less than
60 feet in width, then any single family residence con-
structed thereon other than a condominium or duplex must
contain a minimum of the following 1livable floor space,
exclusive of any garage, patio or similar spaces: 1,500
square feet of such livable space if one -story and 1,800
square feet of such livable space if two stories. If the
Tract upon which the residence is to be built is 60 feet or
wider in width, then any sinale family residence constructed
thereon other than a condominium or duplex ‘must contain a
minimum of the following livable floor space, exclusive of
any garage, patio or similar spaces: 1,800 sqguare feet of
such livable space if one story and 2,200 square feet of
such livable space if two stories, of which not less than
1,450 square feet of such space must be contained in the
ground floor. The requirements for livable floor space for
duplexes are set forth in Section 8.2 hereof.

(¢) All residences constructed on Tracts in the Subdi-
vision shall be of no less than seventy-five percent (75%)
brick veneer in their entirety and such brick veneer shall
extend from grade level to the eave or roof line of the
residence, Any such residence must have a rtoof of wood
shake shingles. The roof pitch of any structure on a Tract
in the Subdivision shall be six feet by twelve feet minimum
and twelve feet by twelve feet maximum, The Committee shall
have the authority to vary the restrictions contained in
this paragraph if and only if, (i) any proposed variations
are submitted to it in advance of the commencement of con-
struction of {mprovements with the proposed variations and
(ii) the Committee shall issue its written authorization
thereof in advance of the commencement of construction of
improvements with the proposed variations.

(d} Except as herein specifically provided, no
building, garage, wall or fence shall extend beyond the
minimum building lines or setback lines shown upon the plat
of the Subdivision, for the front, rear and side yards and

no such wall shall be more than 8 feet in height unless

otherwise provided hereinafter. Walls along Zero Side
Lines, as hereinafter defined, shall extend to rear Tract
“1ines, and the minimum rear building lines or rear setback
lines shall not apply to such walls. Fences or walls may
also extend to side Tract lines subject to the provisions
hereinafter contained, Walls along or within a side setback
line may extend to the rear Tract line. Any part of such

wall between the front and rear building lines may be a wall-

of the residence and garage upon the Tract, and that part of
such wall, if any, between the rear setback or building line
and the rear Tract line may be an extension of such wall.
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(e} Dwellings may be constructed in the Subdivision
without regard to one of the side setback lines on the
Tract in accordance with the plat of the Subdivision. Such
Tract lines are hereinafter called Zero Side Lines. Each
Tract having a Zero Side Line 1s hereinafter called a Zero
Side Line Tract. It is intended that the improvements to be
placed upon each Tract having a Zero Side Line will be such
as to afford privacy to the Tract immediately adjoining the
2ero Side Line (hereinafter called the "Adjoining Tract").
The following provisions shall apply to such Zero Side Line,
the Zero Side Line Tract and the Adjoining Tracts:

(1) The Owner of a 2ero Side Line Tract shall, at
the time of constructing a residence upon such Tract,
construct & masonary wall not less than seven (7} feet
tall nor more than eight (8) feet tall along the entire
Zero Side Line from the front setback line of the Tract
to the rear Tract line, To the extent that such wall
constitutes all or any part of a wall of the residence
or garage upon the Tract, it may be two (2) stories in
height. Any part of such wall between the front and
rear building lines may be a wall of the residence and
garage upon the Tract, and that part of such wall, if
any, between the rear setback line and the rear Tract
Line may be an extension of such wall, but no other
part of such residence or garage shall extend beyond
such rear setback line, I1f the Owner of a Zero Side
LLine Tract shall desire to place an eave along the Zero
Side Line such Owner shall set back part or all of such
wall to the extent necessary to accommodate such eave
so that it does not encroach upon the Adjoining Tract
by extending over the said Zero Side Line. Such wall,
regardless of its height, shall be without windows,
doors, or other openings, and shall be of solid design
s0 as completely to avoid visibility through any part
thereof.

{2} Should an Owner of a 2ero Side Line Tract
wish to have doors or windows of the residence on such
Tract facing the Adjoining Tract, which are not part of
the wall on the 2ero Side Line, each such window or
door shall be set back from the 2ero Side Line a mini-
mum distance of eight {8) feet and each such window or
door, In its entirety, shall be lower than the tep of
the wall along the Zero Side Line,

{3) The Owner of each Zero Side Line Tract shall
provide adequate guttering or other appropriate means
to -avoid drainage from improvements upon his Tract
(other than a free standing wall on the Zero Side Llne)
to or upon the Adjoining Tract, Guttering may not

.encroach into the Adjoining Tract "more than six
inChes. : -

(4) Eaves of any structure upon a Zero Side Line

Tract may not extend over such Zero Side Line into the

Adjoining Tract, but gquttering attached to eaves or

. facia board may extend six inches into the Adjoining
Tract.

(5) 1If the Owner of a Zero Side Line Tract shall
set back from the Zero Side Line part or all of the
wall along such Zero Side Line pursuant to the provi-
sions contained in subparagraph (1) above, the Owner of
the Adjoining Tract shall have an easement upon that
portion of such Zero Side Line Tract which lles between
the wall and the Zero Side Line for the purposes of
planting and using and enjoying sald area, and the
Owner of the Zeroc Side Line Tract shall not be entitled
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to the use and enjoyment thereof except for the purpose
of building, maintaining, repairing and replacing any
of the structures along the Zero Side Line.

(6) The Owner of such Zero Side Line Tract is
hereby granted an easement upon the Adjoining Tract
upon -a strip of land six {6) feet wide along the entire
Zero Side Line for the purpose of building,
maintaining, repairing and replacing any of the Owner's
structures along the Zeroc Side Line. Eaves on the
Adjoining Tract may overhang not more than two (2) feet
into such easement and shall not be less than eight (8)
feet from the ground. The Owner of the Adjoining Tract
will have the right to use and enjoy the area subject
to such easement and shall maintain such area. The
Zero Side Line Tract Owner will be liable to the
Adjoining Tract Owner for any- damage to the Adjoining
Tract (and to the land covered by the easement, if any,
under subparagraph (5} above) caused by the use of such
easement. The Adjoining Tract Owner may construct a
brick fence or a fence of material approved in advance
by the Committee perpendicular to and extending to the
neighboring Zero Side Line or to the wall as it may be
set back under the provisions of subparagraph (1), but
any such fence shall have a gate with an easily remova-
ble section not less than four {4) feet wide so that
the Zero Side Line Tract Owner will have access to this
easement,

(7) The provisions herein contained for Zero
Side Lines shall in no way be construed so as to allow
detached single-family dwellings to be built on
adjacent Tracts without observance of the side yard
required to be between them by the Zoning Ordinances of
the City of Midland,

(f) No Tract shall be resubdivided in any fashion,

(g) Easements for the installation and maintenance of
utilities and drainage facilities are reserved as shown on
the recorded plat of the Subdivision.

(h) No noxious or offensive activities shall be
carried on upon any Tract, nor shall anything be done there-
on which may be or become an annoyance or nuisance to the
neighborhood in which such Tract is located.

(1) No structure of a temporary character, trailer,
mobile home, basement, tent, shack, garage or other out-
* building shall be used on any Tract at any time as a
residence, either temporarily or permanently.

(J) Wo signs of any kind or character shall be allowed
On any Tract except one sign of not more than five square
feet advertising the property upon which it is located for
sale or rent; provided, however, the Declarant and any other
person or entity engaged in the construction or sale of
residences within the Subdivision shall have the right to
construct and maintain such facilities as may be reasonably
necessary or convenient for such construction and sale,

including, but not limitead to, signs, offices, storage areas
and model units,

(k) No ofl well drilling, oil development operations,
oil refining, quarrying or mining operations of any kind
shall be permitted on a Tract, nor shall oil wells, tanks,
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tunnels, mineral excavations or shafts be permitted on any
Tract. No derrick or other structure designed for use in
drilling for oil, natural gas or other minerals shall be
erected, maintained or permitted on any Tract; provided,
however, that the temporary use of a rig on a Tract for the
purpose of drilling for underqround water by a licensed
water driller only shall be permitted if written, advance
approval is obtained with respect to such utilization of any
such rig from the Association.

(1) Garbage and trash storage facilities shall be
screened by an adequate brick wall or fence in a manner
acceptable to the Association. No Tract shall be used or
maintained as a dumping ground for rubbish, trash or other
waste material. In addition, during such time as there
shall be construction on a Tract, the Owner of such Tract
shall see to it that such Tract and the area surrounding it
are kept reasonably clean and free of debris.

{m) No animal, livestock or poultry of any kind shall
be raised, bred or kept on any Tract except that doas, cats
or other household pets may be kept on a Tract; provided,
however, that such pets may not be kept for any commercial
purpose,

(n} No fence, wall, screen, hedge, tree, shrub or
structure shall be erected, planted or maintained in such a
position as to in any way obstruct the view so as to consti-
tute a traffic hazard as determined by the Committee and/or
the Association, '

(o) Gas meters shall be set near the alley in the rear
or side of a residence unless any such meter is of an under-
ground type which must be approved in writing and in advance
by the Committee,

{(p}) No truck, bus, trailer or recreational vehicle
shall be left parked in the street in front of any Tract
except during such time as construction and repair equipment
are needed to be placed on a Tract while a residence or
residences are being built or repaired in the immediate
vicinity thereof and no truck, bus, boat or trailer shall be
parked on the driveway or any portion of a Tract in such a
way as to be visible from the street in front of a Tract.

{g) No professional, business or commercial activity
to which the general public is invited shall be conducted on
any Tract unless such activity shall be designed to accom-
plish the sale of the Tract.

{r) Constructjon of new buildings only shall be per-
mitted in the Subdivision, it being the intent of this
restrictive covenant to prohibit the moving of any existing
building onto a Tract and remodeling or converting same into
a residence in the Subdivision.

(s} Anything herein to the contracry notwithstanding,
garden and screening walls may be constructed between the
front property line and the front building set-back line,
provided they are not in excess of four -feet in heiqht and
are of materials approved in writing and in advance by the
Committee, No part of a wall {1) between the rear set-back
line and the rear Tract line, or (2) between the side
set-back line and the side Tract line shall be over eight
feet tall.
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(t}) Each owner of a Zero Side Line Tract, shall, after
laying out a residence on a Tract, but prior to pouring a
foundation thereon, shall engagqe a licensed civil engineer
who shall prepare a certificate to be presented to the
Committee” stating that the construction laid out on the
Tract meets all Zero Side Line and- set-back line require-
ments oOf these Covenants and Restrictions or of the City of
Midland, or both.

{(u} No more than one residence may be constructed upon
one Tract and no front yard of a residence in its entirety
may be composed of concrete or cement, it being the intent
hereof that all front yards of residences in the Subdivision
shall contain grass or ground cover and other foliage in
order to heighten the aesthetic attractiveness of the
Subdivision. In order to effectuate such intent, all front
yards of Tracts in the Subdivision shall have and are hereby
required to have underground sprinkler systems in accordance
with the minimum specifications with respect to such systems
to be provided by the Committee,

(v} No individual water supply system (other than
water supplied by a water well drilled in accordance with
Section B8.4(k} hereof) or sewage disposal system shall be
permitted on any Tract.

(w) At the time of construction of a residence on a
Tract, a sidewalk must be built along the Ffull street
frontage of the Tract abutting the street curb in accordance
with specifications to be provided by the Committee.

(x} No garage, servant house or out-building shall be
occupied by the Owner, tenant of the Owner or anyone else
Prior to the construction of a residence on a Tract,

{y) No air-conditioning apparatus shall be installed
on the ground in front of any residence on a Tract. No
form of air-conditioning apparatus shall be attached to the
front wall or side wall of a residence on a Tract other than
compressor units for central air-conditioning systems, In
the event a compressor is placed in the side yard of any
Tract, such compréssor must be located behind the front
building line, but in no instance shall such compressor be
located further toward the front property line of a Tract
than the front wall of the residence, Any evaporative
cooler installed on a Tract in the Subdivision shall not be
visible from the street.

{z) Each Owner shall maintain all improvements wupon
his Tract in qood condition and appearance, consistent with
the high quality provided for herein as construed, defined
and applied by the Committee and the Association. The main-
tenance of any screening walls or fences erected by the
Declarant shall be the responsibility of the Owner or Owners
of Tracts immediately adjacent thereto,

(aa) The Owner of a Tract shall have six (6) months
from the date of closing of the purchase by him of such
Tract in which to initiate and diligently pursue to comple-
tion physical construction of a residence thereon. In the
event of the failure by any Owner to engage in such con-
struction within such time, Declarant shall have the irrevo-
cable option to purchase said Tract from said Owner at the
purchase price for which said Owner oriqinally purchased the
Tract. Declarant shall exercise such irrevocable right and
option by providing any such Owner with written notice of
its intent to exercise such option in accordance wlth the
notice provisions contained in Section 10.8 hereof.
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Declarant shall have sixty (60) days from the expiration of
six month period in which to exercise such right and option
or such right and option shall become void and terminate
sixty {60) days after the end of said six month ownership
period by any such Owner. Notwithstanding the above, the
Board may, in its sole discretion, approve variances of this
restriction.

{bb) No residence shall be constructed in the
Subdivision without installation of a basic minimum security
device, the specifications for which must be obtained from
the Committee. Said security devices shall be part of a
Subdivision-wide, integrated security system. The Committee
shall not approve the plans and specifications of any Owner
of a Tract for construction of a residence without plans for
such basic minimum security device being contained therein,

ARTICLE IX
EASEMENTS

Section 9.1 - Utility Easements. Easements for
installation, maintenance, repair and removal of utilities and
drainage facilities over, under and across the Subdivision are
reserved by Declarant for itself, its successors and assigns, the
Association and all wutility companies and security companies
serving the Subdivision. Full rights of 'ingress and egress shall
be had by Declarant and its successors and assigns at all times
over the Subdivision for the installation, operation,
maintenance, repair or removal of any utility together with the
right to remove any obstruction that may be placed in such ease-
ment that would constitute interference with the use of such
easement, or with the use, maintenance, operation or installation
of such utility. ‘ . )

Section 9.2 - Ingress, Egress and Maintenance by the

: Association, Full rights of ingress and
egress shall be had by the Association at all times to, from,
over and upon the Common Areas for the purpose of the carrying
out by the Association of its functions, duties and obligations
hereunder. .

ARTICLE X

GENERAL PROVISIONS

Section 10.1 - Power of Attorney. Each and every Owner
hereby makes, constitutes and appoints Declarant as his or her
true and lawful attorney-in-fact (coupled with an interest) for
them and in their name, place and stead and for their use and
benefit:

{a) to exercise, do, or perform any act, right, power,
duty or obligation whatsoever in connection with, arising
out of, or relating to any matter whatsoever involving this
bDeclaration and the Subdivision provided that this power of
attorney shall in no way constitute a proxy;

{b) to sign, execute, acknowledge, deliver and record
any and all instruments which modify, amend, change,
enlarge, contract, or abandon the terms within this
Declaration, or any part hereof, with such clause(s),
recital(s), covenant(s), agreement(s) and restriction{s} as
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Declarant shall deem necessary, proper and expedient under
the cicrcumstances and conditions as may be then existing;
and )

{c} to sign, execute, acknowledge, deliver and record
any and all instruments which modify, amend, change,
enlarge, contract or abandon the plat of the Subdivision, or
any part thereof, with any easements and rights-of-way to be
therein contained as the Declarant shall deem necessary,
proper and expedient under the conditions as may then be
existing.

The rights, powers and authority of said attorney-in-fact to
exercise any and all of the rights and powers herein granted
shall commence and be in full force upon recordation of this
Declaration in the Midland County Clerk's Office and shall remain
irrevocable and in full force and effect thereafter until the
tenth {10th) anniversary of the recordation of this .Declaration.

Section 10.2 - Rezoning and Development. For a period
of fifteen (15) years from and atter the recordation date of this
Declaration, each and every Owner waives, relinguishes and shall
not directly or indirectly exercise any and all rights, powers or
abilities to contest, object to, challenge, dispute, obstruct,
hinder or in any manner disagree with Declarant's or Declarant's
successors and assigns proposed or actual development {including
without limitation, zoning, rezoning, platting or vreplatting
efforts or processes pertaining to apartments, condominums,
shopping centers, office buildings or retail uses) or any real
property within a one (1) mile radius of all or any portion of
the Subdivision, as it may be added to or increased in accordance
with Article II of this Declaration.

Section 10.3 ~ Duration. The Covenants and Restric-
tions of this Declaration™shall run with the land and bind the
Subdivision, and shall inurce to the benefit of and be enforceable
by the Association, the Committee and/or the Owner of any Tract
subject to this Declaration, their respective legal representa-
tives, heirs, successors, and assigns (to the extent assignment
is permitted them by the terms hereof), for a term of fifty (50)
years from the date that this Declaration is recorded, after
which time the Covenants and Restrictions shall be automatically
extended for successive periods of ten (10) years unless an
instrument is signed by the Members entitled to cast seventy per-
cent (70%) of the votes of the Association and recorded in the
Deed Records of Midland County, Texas, which contains and sets
forth an agreement to abolish the Covenants and Restrictions;
provided, however, no such agreement (where approved by less than
ninety-five percent (95%) of the votes of the Association) to
abolish shall be effective unless made and recorded one (') year
in advance of the effective date of such abolition.

Section 10.4 - Amendments. Notwithstanding Section
10.3 hereof, these Covenants and Restrictions may be amended
and/or changed in part provided that approval of the City of
Midland as to each of such changes shall be obtained before any
such changes shall be effective. Such changes and amendments
shall be obtained in accordance with the platting procedure of
the City of Midland as follows:

(a) during the two {2) year period immediately follow-
ing the date of recordation of the Declaration, the
Declarant may amend or change those Covenants and Restric-
tions and shall not be required to obtain the consent of the
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Association or the Members thereof to any such change or
amendment j

{b} during the eight (8) year period immediately
following the end of the two (2} year period set forth in
subparagraph {(a} immediately above, the Declarant may amend
or change these Covenants and Restrictions with the consent
of at least fifty-one percent {(51%) of the outstanding votes
of the Association; and

{c) from and after the tenth (10th) anniversary of the
recordation of this Declaration, these Covenants and
Restrictions may be amended or changed upon the express
written consent of at least seventy percent (70%) of the
outstanding votes of the Association,

Any and all amendments to these Covenants and Restrictions shall
be recorded in the office of the County Clerk of Midland County,
Texas,

Section 10.5 - Enforcement, Enforcement of these
Covenants and Restrictions may be by any proceeding at law or in
equity against any person or persons violating or attempting to
violate them, whether the relief sought is injunctive in nature
or for recovery of damages, or both, or enforcement of any lien
created by these Covenants and Restrictions; but failure by the
Association, the Committee or any Owner to enforce any Covenant
or Restriction herein contained shall in no event be deemed a
waiver of its right to do so thereafter, fThe City of Midland,
Texas, is specifically authorized (but not obligated) to enforce
these Covenants and Restrictions, With respect to any litigation
hereunder, the prevailing party shall be entitled to recover
reasonable attorney's fees from the non-prevailing party.
Notwithstanding any of the above, if at any time, an Owner of a
Tract shall fail to control weeds, unsightly growth and/or debris
on such Tract, Declarant or the Association shall have the right
to enter upon such Tract and take whatever steps deemed necessary
by Declarant or the Association to clean the Tract to Declarant's
or the Association's reasonable satisfaction and to bring an
Individual Assessment agqainst said Tract in accordance with
Secti?n 6.1 hereof, collectible in accordance with Article VI
hereof,

Section 10.6 - validity and Severability. Violation of
or failure to comply with these Covenants and Restrictions shall
not affect the validity of any mortgage, bona fide lien or other
similiar security instrument which may be then existing on or
against any.Tract. Invalidation of any one or more of these
Covenants and Restrictions, or any portion therecf, by a
judgment or court order shall not affect any of the other
provisions or covenants herein contained, which shall remain in
full Eorce and effect, In the event any portion of these
Covenants and Restrictions conflicts with mandatory provisions of
any ordinance or regulation promulgated by the City of Midland,
then such municipal ordinance or regulation shall control.

Section 10.7 - Headings, Gender and Number, The head-
ings contained In thls Declaration are for reference purposes
only and shall not in any way affect the meaning or interpreta-
tion of this Declaration. Words of any gender used herein shall
be held and construed to include any other gender, and words in
the singular shall be held to include the plural and vice versa,
unless the context requires otherwise,
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Sectlon 10.8 - Notices to Member/Owner, Any notice
required to be given to any Member or Owner under the provisions
of this Declaration shall be deemed to have been properly deli-
vered when deposited in the United States mail, postage prepaid,
addressed to the last known address of the person who appears as
Member or Owner on the records of the Association at the time of
such mailing.

Section 10.9 - Notices to Mortgagees, The holder{s) of
a mortgage may be furnished with written notification from the
Association of any default by its respective mortgagor,/Mem-
ber/Owner in the performance of such  mortgagor's/Mem-
ber's/Owner's/obligation(s) as established by this Declaration,
provided that the Association has been theretofore furnished, in
writing, the correct name and address of such mortgage holderis)
and a regquest from such mortgage holder(s) to receive such
notification,

Section 10.10 - Disputes. Matters of dispute or
disagreement between Owners OTf between Owners and the Committee,
‘or between Owners and the Association or between the Committee
and the Association with respect to interpretation or application
of the provisions of this Declaration or the Assoclation Bylaws,
shall be determined by the Board, whose determination with
respect to any such dispute shall be final, binding and
conclusive upon all interested parties.

Reserving to itself all rights and privileges granted
to and reserved by the Declarant under said Declaration, the
undersigned, POLO PARK ASSOCIATES, a Texas General Partnership,
hereby ratifies and confirms all of the terms, conditions and
provisions of said Declaration as the same are herein changed,
amended and completely restated,

-
WITNESS THE EXECUTION HEREOF this [‘?'” day of
Ity + 1983, but effective for all purposes as of
April 16, 1962.

POLO PARK ASSOCIATES,
a Texas General Partnership

By: %WM S ;LQ,-(,LLLM

Scott R, Steenson, Partner

DECLARANT
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THE STATE OF TEXAS $
§
THE COUNTY OP MIDLAND $ .

AMENDMENT AND RESTATEMENT OF
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
POLO PARK

The undersigned, Polo Park Assoclates, a Texas General
Partnership, denominated as Declarant of that certain Declaration
of Covenants, Conditions and Restrictions for Polo Park which
Declaration s dated April 16, 1982 and is- of record in
Vol. 7Zo, Page /i1 of the Deed Records of Nidland County,
Texas, desires to make substantial changes in the terms and pro-
visions thereol, and considers a complete restatement thereof to
be the most expedient aethod or manner in which to accomplish its

purposes,

Therefore, pursuant to and in exercise of the rights
reserved to the undersigned in and under subparagraph (a} of
Section 10,4 of Article X of sald Declaration to change and amend
the same, in whole or in part, the undersianed, Polo Park
Assoclates, a Texas General Partnership, does hereby change and
amend the same by amending various provisions thereof, by delet-
ing certain provisions thereot, by adding certain new provisions
thereto, including the incorporation of the pertinent portions of
that certain Supplement to Declaration of Covenants, Conditions
and Restrictions for Polo Park, dated January 26, s1983, and
executed by Polo Park Assoclation, & Texas General ttnership,
and by restating said Declaration, as so changed, upplemented
and amended, in {ts entirety, which restatement is ag follows:

THIS DECLARATION orF COVENANTS, CONDITIONS AND
RESTRICTIONS (the "Declaration®) is made this 16 day of April
1982, by POLO PARK ASSOCIATES, a Texas General Partnership,
{hereinafter referred to as "Declarant®);

WHEREAS, Declarant is the owner of certain real pro-
pecty described within Exhibit °*A* to this Declaration, which
Exhibit "A" s by this reference incorporated herein for all
purposes hereof as thouah it were set forth at length herein,
vhich real property represents the community unit development
known as *Polo Park.” Declarant desires to take advantage of the
presently-existing unique qeographical features of the said real
Property and proposes to establish and implement. highly
sophisticated - plans for residential living, rtecreation and
aesthetic considerations with respect thereto in those poctions
of sald real property dedicated to residential development (which
portiqns shall hereinafter in the aqgregate be referred 0o as the
"Subdivision"), In view of the various unysual and Uhcomnon
features of Declarant's long-range plans, Declarant desires to
impose these restrictions on the Subdivision and yet retain
reasonable flexibility to respond to changing or unforeseen
circumstances so as to control and maintain the  first-class
quality and distinction of the Subdivision;

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS THAT the

property situvated in the Subdivision which-is described within
Exhibit ®"A", and such additions thereto as B3y hereafter b2 made
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pursuant to Article Il hereof, is and shall be held, transferred,
sold, conveyed and occupled subject to the covenants, conditions,
restrictions, easements, charges and liens ({(sometimes collec-
tively referred to herein as *the Covenants and Restrictions®)

hereinafter set focths
ARTICLE 1.
CONCEPTS AND DEFINITIONS

The following words, when used in this Declaration or
any further Supplemental peclaration (unless the context shall
otherwise clearly indicate or prohibit), shall have the following
respective concepts and seanings: :

(a) *Association® shall mean and rtefer to the entity
which will have the power, duty and responsibllity of main-
taining and administering the Common Areas and administering
and enforcing the Covenants and Restrictions and collecting
and disbursing the assessments and charges herecinafter
prescribed. The Association, as of the date of recordation
of this Declaration and continuing thereafter for an
indefinite period of time, exists as an unincorporated
association. At a point in time deemed appropriate by the
Declarant but prior to the tenth (10th) anniversary of the
recordation of this Declaration, consistent with the objec-
tives herein and the circumstances then existing, the
Declarant will cause the incocrporation of the Association as
a non-profit cocrporation under the laws of the State of
Texas (under the name *Polo Park Homeowners Associatlion,
Inc.® or a similar or comparable name, depending upon the
then-existing availability of such corporate name(s)) for
the purposes set forth herein,

(b} *Subdivision® in addition to its meaning as previ-
ously defined herein, shall mean and refer to any additions
to such residential real property, which is or are subject
to this Declaration or any Supplemental Declaration prepared
and filed of record pursuant to the provisions of Article 11
hereof. .

{c) "Common Areas® shall mean and refer to any and all
areas of land within the Subdivision which are known, des-
cribed or designated as common green, Ccommon areas, parks,
recreational easements, boulevards, acreenbelts or open
spaces on any recorded subdivision plat of the Subdivision
or which are intended for or devoted to the common use and
enjoyment of the Members of the Association, together with
any and all isprovements that are now Or may herealter Dbe
constructed thereon. specifically, the Common Area in
Section Two of the Subdivision, somctimes known as *Common
Area No. %," in the records relating to subdivisions main-
tained by the City of Midland, Texas, will, in accordance
with and subjéct to all of the covenants, conditions and
restrictions contained herein which are applicable to Common

-~ Areas, be reserved for and vultimately occupied by club-
house, together with swimming pool and one tennis court,
with immediately adjacent paved parking area. Pedestrian
ingress and egress to and from said Common Ares No. S shall
be by means of that certain ten-foot vide access easement
from Devonshire Court .{as set forth on the plat of the
Subdivision) to said Common Area No. S. Declarant proposes
to hold record title to the Common Areas, consistent with
the objectives envisioned herein and subject to the easement
rights herein of the Members to use and enjoy the Common
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Areas, for an infinite period of time and at a point in time
(deemed appropriate and reassonable by the Declarant but

prior to the tenth (10th) anniversary of the recordation of

this Declaration) after the Aasociatfon has been incor-
porated, record title to the Common Aceas will be trans-
ferred from the Declarant to the Association. Declarant
Teserves the right to execute any open space declarations
spplicable to the Common Areas which may be permitted by law
in order to reduce property taxes,

(d) “Tract® shall mean and refer to any plot or tract
of land shown upon any recorded subdivision map(s) or
plat(s) of the Subdivision, as amended from time to time,
vhich 1s designated as a lot or tract therein and which is
or will be improved with a single-family residential dwell-
ing (vwhich term includes detached single family residences,
townhouses and condominium units) or duplex in conformity
vith any building restrictions applicable thereto.

{e) Owner® shall mean and refer to each and every
person or business entity who is a record owner of a fee or
undivided fee interest 1in any Tract subject to these
Covenants and Restrictions: however, the word “"Owner® shall
not include person{s) or entity{ies) who hold a bona fide
lien or interest in a Tract as security merely for the per-
formance of an obligation,

(f) “*Member® shall mean and reler to -an Owner of a
Tract,

(9) “Declarant® a5 pPreviously defined herein, shall
Bean and refer to Polo Park Associates, 3 Texas General
Partnership, and its successors and assigns, {f any. No
person or entity, merely by putchasing one or more Tracts
from Polo Park Associates, a Texas General Partnership, or
its successors and assigns in the ordinary course of its
business shall be considered to be "Declarant.”

ARTICLE I1.

ADDITIONS TO SUBDIVISION SUBJECT
ECLARATION .

Subdivision. Additional land may become subject to
Declaration in any of the following manners, to-wit:

(3) Declarant may add or annex additional real
property (from time to time and at any time) to the schenme
of this Declaration by filing of record in Midland County,
Texas a Supplemental Declaration of Covenants, Conditions
and Restrictions or other amendatory document which shall
extend the scheme of the Covenants and Restrictions of this
Declaration to such property, PROVIDED, HOWEVER, that any
such Supplementary Declaration ®say contain such complemen-
tary additions and modifications of the Covenants and
Restrictions contained in this Declaration as may be neces-
$3ry to reflect the different character, if any, of the
#dded properties and as are not inconsistent with the con-
cepts and purposes of this Declaration;

(b) In the event &ny person or entity other than the
Declarant desites to add ot annex additional residential
and/or common areas to the scheme of this Declaration, such
4nncxation proposal must have the Prior written consent and
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approval of the majority of the outstanding votes within
each voting class of the Association;

{(¢c) Any additions made pursuant to paragraphs (a) and
(b) of this Article 1II, when made, shall automatically
extend the jurisdiction, functions, duties and membership of
the Assoclation and the Architectural Control Committee to
the properties added and correspondingly subject the propecr-
ties added to the Covenants and Restrictions contained {in
this Declaration or any Supplementary Declaration thereto;
and

{(d) Upon a merger or consolidation of the Association
(8s an incorporated entity) with another association, its
properties, rights and obligations may, by operation of law,
be transferred to another surviving or consolidated assocla-
tion or, alternatively, the properties, rights and obliga-
tions of another association may, by operation of law, be
added to the properties, riahts and obligations of the
Association as a surviving corporation pursuant to such a
merger, The surviving or consolidated association may
administer the Covenants and Restrictions established by
this Declaration for the Subdivision together with the cove-
nants and restrictions established upon any other properties
over which {t would then have jurisdiction as one scheme.

ARTICLE 111,

MEMBERSHIP AND VOTING RIGHTS IN THE ASSOCIATION

Section 3.1 - Membership. "Every Owner of a Tract shall .
automatically be, and unti]l such Owner shall cease to own such
Tract must vremain, a2 Meaber of the Association in good
standing,

Section 3.2 - vVoting Riaghts. The Association shall
have two classes ol voting membership:

CLASS A: Class A Members shall be all Tract Owners
other than Class B Members. Class A Members shall be
entitled to one {1) vote for each Tract in which they hold
the interest required for membership. When more than one
person holds such interest or interests in any Tract, all
such persons shall be Members, and the vote for such Tract
shall be exercised as they, among themselves, determine, but
in no event shall more than one (1) vote be ecast with
respect to any Tract.

CLASS B Class 8 Members shall consist of the
~Declarant and Tract Owners who are engaged in the process of
constructing residential dwellings on their tespective
Tracts for sale to consumers, A Class B Member {excluding
the Declarant) shall be entitled te one (1} wvote for each
Tract owned, The Declarant alone, however, shall be
entitled to six (6) votes for each Tract it owns or in which

-~ it owns a lien of whatever kind or character. The Class B
Membership shall cease, and each Class B Member shall become
8 Class A Member:

(i) when the total number of votes out-
standing in the Class A Membership is eight (8)
times greater than the total number of votes out -
standing in the Class B Membership; or
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{1i) on the tenth (10th) anniversary date of
the lavful commencement date of the Association as
an incorporated entity,

whichever occurs first in time.

Notwithstanding the aforementioned voting rights within
the Association and consistent with the pProvisions of Article X
herelnafter, until:

(a) The Declarant no longer owns:
(1) record title to any Tract; and
(41) a lien interest in any Tract; and

(1t1) tictle to any adjoining acreage
intended by Declatant to be developed a3 an
additional section or phase of the Subdivision;
or

{b}) The tenth {10th) anniversary of the recording date
for this Declaration,

whichever occurs first in time, neither the Association nor the
Members shall take any action or imaction vith respect to any
matter whatsoever without the consent and approval of the
Declarant, which consent shall not be unreasonadbly withheld or
delayed.

Section 3.3 - Quorum Notiée and Voting Requirements.

(a) Subject to the provisions of Sections .2, 4.3,
6.4 and 10.4 hereof, as wel) as paragraph (c)} of this Section,
any action upon which the Members shall be required to vote shall
. require the assent of the majority of the Members of the
Association voting jin pecson or by proxy with respect to each
matter requiring a vote of each Member at meeting duly called
for such purposes, written notice of which shall be given to all
Members not less than thirty (30) days nor more than sixty (60)
days in advance and shall set forth the purpose or purposes of
such meeting,

(b} The quorum required for any action referred to in
pacagraph (a) of this Section shall be as follows:

At the first meeting called, the presence at the
meeting of Members, or of legitimate proxies, entitled to
cast sixty percent (60%) of all of the votes of the
Association shall constitute a quorus. If, however, such a

- quorum is not present at the first seeting, an additional
meeting or meetings may be called for the same purposes of
such first meeting, subject to the notice requirement here-
inabove set forth, and the required quorum at each such
subseguent meeting shall be one-ha'ft (1/2) of the required
quorum for the preceding meeting; provided, however, that no
such subsequent meeting shall be held more than ninety (90)
days following the first meeting.

- {c) As an alternative to the procedure set forth
above, but subject to the provisions of Section 3.2 above, any
action referred to ia pataqraph (a) of this Section 3.3 may be
taken with the assent agiven in writing and sianed by Members who
collectively hold or control more than sixty percent (60%) of the
outstanding votes of the Association,
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{8) Except as specifically set forth in paragraph (a)
of this Section 3.3 or elsewhcre in this Declaration:

(1) during the period of time that the
Assocliation s unincorporated, the Declarant shall have the
right and option to prescribe reasonable procedures for
meetings (if any) of the Members; and

{(i1) subseguent to incorporation, notice, voting
and quorum requirements for the Association shall be consis-
tent with its Articles of Incorporation and Bylaws, as the
same may be amended from time to time,

ARTICLE 1IV.

PROPERTY RIGHTS IN THE COMMON AREAS

Section 4.1 - Members' Easements of Enjoyment. Subject
to the provisions of Section 4.) heceol, every Member and each
individual who resides with a Member 1n a residence located on
a Tract shall have a right and easement of use, recreation and
enjoyment in and to the Common Areas and such easement shall Dbe
appurtenant to and shall pass with the title to each respective
Tract, PROVIDED, HOWEVER, such easement shall not give such
person {excluding the Declarant) the riaht to make altzerations,
additions or 1mprovements to the Common Areas. Such easements
shall Dbe limited to Members and 1individuals who reside with
Members 1n a residence located on 3 Tract. No Menber shall do
anytning or permit anything to be done on or in the Common Areas
which would violate any applicable public law or zoning ordinance
or which would result in the cancellation of or increase in any
insurance carried by the Association or which would result in the
violation of any law or any rule or regulation promulgasted by the
Board. Any such violation will subject the Member or individual
residing with him who perpetrates such violation to the Special
Individual Assessment pursuant to Article VI hereof. No alco-
holic beverages may be sold on the Common Areas, but Members will
be entitled to carry alcoholic beverages onte the Common Areas
for thelir own consumption.

Section 4,2 - Title to the Common Properties. The
Declarant will hold record title to tne Common Areas for an inde-
finite period of time, subject to Article 1 paragraph (c¢) hereof,
and subject to the easements set forth in Section 4.1 above. The
Declarant shall have the right and ootion (without the joinder
and consent of any person or entity, save and except any consent,
joinder or approval required by the City of Midland) to encumber,
mortgage, alter, improve, landscape and maintain the Common
Areac, provided that Declarant fully and timely complies with any
and all requirements of the City of Midiand with respect thereto.
The Association [as an unincorporated entity) will not hold title
to any of the Common Areas and no Member or Owner will have a
direct or undivided ownership interest in the Common Areas,

Section 4.3 - Extent of Members' Easements. The rights
-and easements of use, recreation and enjoyment created hereby
shall be subject to the following:

(a) The right of the Declarant (during the time the
Association is wunincorporated) or the Assoclation ({as an
incorporated entity) to prescribe reasonable regulations
governing the use, operation and maintenance of the Common
Areas by the Members., The Board shall have the powers set
forth in Section 5.2 of Article V with respect to enforce-
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ment of such rules and reqgulations. A Member who shall be
determined by the Board or by judiclal action to have
violated said rules and regulations shall be liadble to the
Association for all damages and costs, including reasonable
attorney's fees;

(b) Liens or mortgages placed against all or any
portion of the Common Areas with respect to monies borrowed
by the Declarant to develop and improve the Common Areas or
by the Association (as an {ncorporated entity) to improve or
maintain the Common Areas;

{c) The right of the Declarant or the Assoclation to
enter into and execute contracts with any party (including,
without limitation, the Declarant) for the purpose of
providing maintenance or such other materials or services
consistent with the purposes of the Association and/or this
Declaration;

(d) The right of the Declarant or the Association (as
an incorporated entity) to take such steps as are reasonably
necessary to protect the Common Areas against foreclosure;

(¢) The right of the Declarant or the Assocliation to
suspend the voting rights of any Member and to suspend the
right of any Member to use or enjoy any of the Common Areas
for any period during which any assessment against a Tract
resided upon by such Member remains unpaid, and for any
period not to exceed sixty (60) days for an infraction of
the then-existing rules and regulations for use of the
Comaon Areas; and

(£) Subject to approval by written consent by the
Members holding or controlling 60% or more of the outstand-
ing votes of the Association, to dedicate or transfer all or
any part of the Common Aceas to any municipal corperation,
public agency, governmental authority, or utility for such
purposes and upon such conditions as may be agreed to by
such Members.

ARTICLE V.

GENERAL POWERS AND DUTIFES OF THE BOARD
F DIRE RS HE ASSOCIATION

Section 5.1 - Powers and Duties wvith Respect to
' Assessments, The atfairs of the
Association, whether it “is existing as an lncorporated or unin-
corporated entity, shall be conducted by its Board of Directors
{"the Board"). The Board, for the benefit of the Association,
the Common Areas and the Owners shall provide for and shall pay
for out of a fund maintained by it and made up of the Maintenance
Assessments, the Special Assessments and the Individual
Assessments provided for in Article VI hereof, the following
expenses associated with and related to the Common Areas:

(a) Care, preservation and maintenance of the Common
Areas and the furnishing and upkeep of all personal property
located in..on and/or affixed to the Common Areas;

‘ (bl Establishment, installation and maintenance of an
integrated security system for the safety and protection of
the Owners and cesidents of the Subdivision;
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{¢) Charges for taxes, insurance and utilities
(including, but not limited to electricity, gas, wvater and
sewer charges) vhich pertain to and are related to the
Common Areas only;

(d) The services of a person or firm (including
affiliates of the Declarant) to manage the Assoclation or
any separate portion thereof, to the extent deemed advisable
by the Board, and the services of such other personnel as
the Board shall determine to be necessary or proper for the
operation of the Assoclat{on, whether such personnel are
employed directly by the Board or by any manager hired by
the Board pursuant hereto)

{e¢) Legal and accounting services; and

{f) Any other Raterfals, supplies, equipment, labor,
services, maintenance, repairs, structyral alterations,
taxes or assessments which the Board 1is required to obtain
or pay for pursuant to the terms of this Declaration or
which in {ts opinion shall be hecessary or proper for the
operation or protection of the Association or for the
enforcement of this Declaration.

Section 5.2 - Other Powers and Duties, The Board shall
the following additTonal rights, powers and duties:

{8) to execute i}l declarations of ownetrship for tax
assessment purposes with regqard to any of the Common Areas
owned by the Association as an {ncorporated entity,

(b) to enter |nte agreements or contracts with
lnsurance companies, taxing duthorities, the holders of
first moctaage llens on the individual Tracts, utility com-
pPanies and companies maintalning security in the Subdivision
with respect to:

(1) eny taxes or fnsurance coverage on the
Common Areas;

(4f) utility installation, consumption and
service matters; and ' -

{1{{}) 1installation, majintenance and opera-
tion of security systeas;

(€) to borrow funds to P38y costs of operation, secured
by assignment oc pledge of rights against delinquent Owners,
if the Board sees tie,

{d} to enter into contracts, maintain one or ®8Oore bank
accounts, and, generally, to have all the powors necessary
or incidental to the operations and management of the
Association;.

(e} to protect or defend the Common Areas from loss or
damage by suit or Otherwise, to sue or defend {n any court

--of law on behalf of the Association and to provide adequate

Teserves for repairs and replacements;

(£} to make reasonable rules ang vtegulations for the
ogeration of the Common Areas and to amend them from time to
time; :
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{(g) subsequent to {ncorporation, to make available to
each Owner within ninety (90) days after the end of each
year an annual report of the operations of the Assoclation;

{h) to obtain insurance and use {ts proceeds in accor-
dance with Article VII herecf; and

({} to enforce the provisions of this Declaration and
any rules made hereunder, and in connection therewith, to
seek damages from any Owner for violation of such provisions
or rules and to enjoin any Owner from perpetrating any such
violation,

Sectfon 5.) - Liablility Limitations. None of (i) the
. Declarant, its agents or employees or (11} the Association, its
directors, its officers, its agents or its employees shall be
liable for any incidental or consequential damages for failure to
inspect any premises, improvements or portion thereof located in
the Subdivision or for failure to repair or maintain the same.
The Declarant, the Association or any other person, firm or cor-
poration who shall make such repairs or effect such maintenance
shall not be liable for any damage or 1injury to either person or
property or other incidental or consequential damages occasioned
by any act or omission in the repair or saintenance of any
premises, improvements or portion thereof located in the
Subdivision, nor shall any directoc on the Board be liable to any
Member for the performance and discharge of his duties as
director on the Board.

Section $.4 - Reserve Funds., The Board may, in its
sole and abdbsolute discretion, estaolisn reserve funds which may
be maintained and accounted for separately from other funds main-
tained for annual operating expenses and may establish separate,
frrevocable trust accounts in ocrder better to demonstrate (if
deemed appropriate or necessiry by the Board) that the amounts
deposited therein are capital contributions and not net income to
the Association,

ARTICLE VI

Section 6.1 - Covenant and Lien for Assessments., The
Declarant, for each Tract owned by 1t hereby covenants, and
each Owner of a Tract by acceptance of a deed therefor, whether
or not it shall be expressed in any such deed or other conve-
yance, shall be deemed to and does hereby covenant and agree to
pay to the Association: {1) reqular assessments or charges ({the
"Maintenance Assessments®")} discussed at qreater length herein-
after; (2) special assessments for capitsl improvements, or
unusuyal or emergency matters (the ®Special Assessmonts®) such
assessments to be fixed, established and collected from time to
time as hereinafter provided; and (3) individuval special assess-
ments (the "Individual Assessments") which shall be levied
against individual Tract Owners to reimburse the Association for
extra costs for maint=nance and repairs caused by the willful or
neqligent acts or omissions of an individual Owner or the resi-
dent* of the Tract owned by him, All of such assessments are to
be fixed, established and collected from time to time as herein-
after provided, The Maintenance Assessments, Special Assescments
and Individual Assessments, together with such- interest thereon
and costs of collection thereof as are hereinafter provided,
shall be a charge on the real property covered by this Declara-
tion and shall be a continuing lien upon each Tract aqainst which
each such assessment is made and shall also be the continuing
personal obligation of the Owner of such Tract at the time when
the assessaent fell due,

- -y ——- . . aes . - .-




Section 6.2 - Purpose of Asscssments. The assessments
levied by the RKssociatlon shall be used exclusively for the
purposes: (i) of promoting the health, recreation, safety and
welfare of the residents of the Subdivision, (ii) for carrying
out the duties of the Board as set forth in Article V hereof,
(111) for cacrying out the various matters set forth or envi-
sioned herein or {n any Supplementary Declaration related hereto
which are to be accomplished or overseen by the Association, and
(iv) for payment of expenses incurred by the Association in con-
nection with zoning, subdivision, platting, building or develop-
ment requirements of the City of Midland which impact the
Subdivision.

Section 6.3 - Basis and Amount of Maintenance
Assessments.

. A. FProm and after the original date of commencement of
Maintenance Assessments (when established by the Board) and con-
tinuing thereafter wuntil January ' of the vyear immedfately
following the conveyance of the first Tract from Declarant to an
Owner, the minimum Maintenance Assessment shall be $10.00 per
condominium, $10.00 per townhouse, $10.00 per duplex and $10.00
per single family residence (other than condominiums and
townhouses), provided such Assessment shall be reasonable in
relationship to the amounts needed by the Assoclation to cover
its costs for ordinary maintenange.

B, From and after January ! of the year immedistely
following the conveyance of the first Tract from Declarant to &n
Owner, the Board may establish for each calendar year thereafter
the maximum Maintenance Assessment for each Tract, provided that
the maximum Maintenance Assessment for any year may not be
increased more than 25% above the maximum Maintenance Assessment
for the calendar year previous thereto unless such an increase is
approved by the Owners as provided in Section 3.) hereof.

C. The Board may subsequently fix the actusl
Maintenance Assessment at an amount equal to or less than the
maximus Maintenance Assessment,

Section 6.4 - Special Assessment for Captial

Imorovements, fn  addition to the
Maintenance Assessments authocrized above, the Association may
levy in any assessment year a Special Assessment, applicable to
that year only, for the purpose of defraying, in whole or in
part, the cost of any coastruction or recoastruction, repair or
replacement of a capital improvement upon the Common Areas,
including fixtures and personal property celated thereto, pro-
vided that any such Special Assessment shall have the assent of
the vote of not less than two-thirds (2/3) of the votes of the
Owners who are voting in person or by proxy at a meeting of the
Association duly called for this purpose.

Section 6.5 - Individual Assessments. In adition to
the MaintefRance Assessments and the Special Assesments authorized
_above, the Association may levy an Individual Assessment against
a Tract, the Owner of which, through hfs willful or negligent
acts or omissions or those of the other residents of the dwelling
on such Tract, shall cause the Assocliation to fncur extra costs
for repairs and maintenance. Such Individual Assessment shall be
for the amount of such extra costs and shall only be levied
(a) after the Owner of the Tract is given 10 days written notice
by the Assoclation of his obligation to the Association for such




extra costs and (b) after such Owner fails to pay such obligation
within such 10 day period, The Assoclation may levy an Indivi-
dual Assessment aqainst the same Owner for as many episodes oOF
events as such Owner shall be responsible for that cause the
Assoclation to fncur such extra costs.

Section 6.6 - Rate of Asessments, Both Maintenance and
Specia) Assessments aust be [ixed at & uniform rate for all unitcs
within each class of vesidence O housing owned by the Owners
{(which classes consist of detached single-family residences,
vownhouses, condominiuns and duplexes) unless otherwise approved
by the Board.

Section 6.7 - Date of Commencement of Assessments;

Bue Daces. IThe Maintenance Assessments
shall commence to be levied on the date tixed by the Board for
guch commencement. The Board may prescribe from time tO time
that the Mafntenance Assessments are to be collected on an
annual, semi-annual, quarterly or monthly basis and, accordingly,
the Board shall prescribe the appropriate due dates.
Maintenance Assessment$ oOr proportionate parts thereof shall be
collected in advance. The due date or dates of any special
Assessment oOf Individual Assessment under Sections 6.3 and 6.4
hereof, shall be tined in the cesolution authorizing such
assessment. Any assessment shall become delinguent {f not paid
glthin 30 days folloving {vs due date. At least 60 days prior to
the due date of any of the types of assessments described hereln,
the Board shall deliyer or mall to every Owner subject thereto
wrltten notice of the assessment, its amount or rate and its due
date, provided howvever, that in the case of Maintenance
Assesssents, the Owner shall be entitled to annual notice thereof
only. In additioen, {in the case of Maintenance Assessments, the
written notice prescribed herein shall provide whether such
assessments are to be collected ON an annual, semi-annuval, quartr-
terly or monthly basis.

gection 6.8 - Duties of the Board Regarding Collection
of Assessments.

A. The Bodrd shall mainvain 8 roster of the Tracts,
the assessments applicable to each, the due date of each of
such assessments, and wvhether any of such assessments is in
default, which roster shall be Xkept in the oftice of the
Association.

B. The doard shall, upon reasonable demand, furnish to
any Owner originally liable for any assessaent, & certificate in
writing signed by an officer of the Assoclation, setting focth
whether sald assessaent has been paid, Such certificate shall be
conclusive evidence of payment of any assessment therein stated
to have becn pald. A reasonable charge may be made by the Board
for the issuance of such & certificate,

section 6.9 - Effect of Non-Payment of Assessments. If
any assessment Jescribed herein and naac In accocdance Rerewith
shall not be paid within 30 days from the due date established
for same, then it shall, along with interest at the highest rate
permitted by law {which shall be the *indicated rtate ceiling"”
within the meaning of Article %069-1,04, Texas Revised Civil
Statutes) plus reasonable attorney's fees, become 2 debt secured
by the self-executing lien described in Section 6.1 hereof on the
Tract or Tracts of the non-paying Ownetr and may te enforced at orf
in equity in judicial or non-judicial foreclosure proceedings at
the option and election of the Association in accordance with
lav. Any remedy reserved by the Association for non-payment of
assessments contained herein shall not be exclusive of any other
;enedy available to it for recovery of any monetary OF other
amages.

"

st 4 A oRT—— = - - . . agammp . -

VoL _783 PAGE Zg__



VoL L3 PAGE 7o _

ARTICLE VI
INSURANCE, REPAIR AND RESTORATION

Section 7.1 ~ Right to Purchase Insurance, The Board
shall have the right and cption to purchase, carry and maintain
in force insurance covering any or all portions of the Subdivi-
sion or Common Areas, any improvement$s thereon or appurtenant
thereto, for the interest of the Association, the Board, the
agents, officers and employees of the Association, and of all
Members of the Association, 1{in such amounts and with such
endorsements and coverage as shall be considered good, sound
insurance coverage for propecties similar in construction,
location, and use to the property subject to such insurance.
Such insurance may include, but need not be limited to:

(a) Insucance against loss or damage by fire and
hazards covered by a standard extended coverage endorsement
in an amount which shall be equal to the maximum insurable
teplacement value, excluding foundation and excavation costs
4s determined annually by the insurance cartier.

(b) Comprehensive public liability and property damage
1nsurance on & broad form bdasis, including coverage of
personal liability ({f any) of the Owners and Members with
respect to the Common Areas,

(¢) ridelity bond for all officers and employees of
the Assoclation having control over the receipt or disburse-
ment of funds,

Section 7.2 = Insurance Proceeds. The DBoard shall use
the net insurance proceeds to repair and replace any damage to or
destruction of property, real or personal, covered by such
insurance. Any balance for the proceeds of insurance paid to the
Association, as reguired in this Article, remaining after satis-
factory completion or repair and replacement, shall be retained
by the Board as part of a general reserve fund for repair and
replacement of the Common Areas, '

Section 7.3 - Insufficient Proceeds, 1If the insurance
proceeds are insuflicient to repair or Treplace any loss or
dasage, the Board may levy a Special Assessment as provided for
in Article VI of the Declaration to cover the deficiency without
the necessity of obtaining the approval of the Members of the
Association with respect thereto.

ARTICLE VIII

USE_OF LOTS AND PROPERTIES - PROTECTIVE COVENANTS

The Subdivision (and each Tract situated therein) shall
be constructed, developed, occupied and used as follows:

_ Section 8.1 - Residential Lots. All Tracts within the
Subdivision shall be used, _known and described as residentlial
lots. No building or structure shall be erected, altered, placed
or pe;mltted to remain on any Tract other than a single-family
dwelling (including detached single family residences, condomin-
fums and townhouses) or duplex with, if any, customary and usual
Structures accessory thereto. Rach condominium shall be deemed
to be situated on its own separate Tract. No building or struc-
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ture intended for or adapted to business purposes, with the
exception of any apartment complex or complexes constructed in

the Subdivision by Declarant or with the consent of Declarant, .

shall be erected, placed, peraitted or wmaintained in the
Subdivision, or any part thereof, save and except those related
to development, construction and sales purposes of a Class B
Member or the Association. This covenant shall be construed as
prohibiting the engaging in or practice of any comamerce,
industry, business, trade or profession within the Subdivison,
Other than the business engaged in by any such apartment complex
or apartment complexes.

Section 8.2 - Condominiums and Duplexes. Rules relat-
ing to the density of condominium units 1h the Subdivision as
well as their minimum livable floor spaces shall be prescribed
from time to time by the Committee, in its sole discretion. Each
one-story duplex constructed in the Subdivision shall contain a
minimem of 1,100 square feet of livable floor space, exclusive of
garage, patio or similar spaces, per side, and each two story
duplex constructed in the Subdivision shall contain a minimum of
1,500 square feet of livable space, exclusive of garage, patio or
similar spaces, per side,

Section 8.3 - Architectural Control Committee. Prior
to the construction of improvements on any Tract in the
Subdivision, there shall be an Architectural Control Committee,
herein for convenience of reference from time to time called *the
Comnittee,® which shall be composed of three (3} individuals or
business entities selected and appointed by Declarant, each
generally familiar with residential and community development
design satters and knowledgeable about the concern of Declarant
for a high level of taste and design standards wvithin the
Subdivision. The Committee shall function as the representative
of the Owners of the Tracts for the purposes herein set forth as
vell as for all other purposes consistent with the creation and
preservation of & first-class community development. The
Committee shall use its best efforts to promote ard ensure a high
level of taste, design, quality, harmony and conformity through-
out the Subdivision,

In the event of the death or resignation of any member
of the Committee, the Declarant shall have full avthority to
designate and appoint a successor to such member of the
Committee. No member of the Committee shall be liable for
claims, causes of action or damages (except where occasioned
by gross negligence or arbitrary and capricious conduct) arising
out of services performed pursuant to the Declaration.

No building, structure, feace, wall or improvement of
any kind or nature shall be erected, placed or altered on any
Tract until all plans and specifications and a plot plan have

- been submitted to and approved in vriting by the Committee, or a

majority of its members, as to:

(1) quality of workmarship and materials: adequacy
of -site dimensions; adequacy of structural design; proper
facing of main elevation with tespect to neatby streets;

(11) conformity and harmony of the external design,
color, type and appearance of exterior surfaces and
landscaping;

(1i1} location with respect to 'iopoqr:aphy and finished

qrade elevation and effect of location on use of neiqhboring
Tracts and improvemcnt3 situated thereon:

13
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-Subdlvilion.

{iv) dralinage arrangeaents and

{v] the other standards set gorth within this
peclaration {and any amendments of supplements hereto OF
restatements nereof) or as ®ay pe set forth ulthln-bullgttnt
promulgated by the Comnittee, ©F sattecs 0 vhich the
Comaittee has peen vested with the avthority teo render 8
final interpretation and declsion.

The Committes 18 authorized andhgppowered to consider "and reviev
any and all aspects of dwellin constructlon which may. n the
geasonable opinion of the committee, adversely affect the 1iving
enjoyment of one or more Tract Owners Of the genc:al value of the

rinal plans and specifications shall be submitted in
duplicate tO the Committee for approval ot aisapproval. The
committee 1S authorized to request the submission of samples of
prOposed,construction materials. At such time 23S the plans and

'.specltications meet the approval of the Committee, ON€ complete

get of plans and specifications,vill pe retained bY the Committee
and the othet complete set of plans will be marked 'Approved' and

‘returned to. the Tract Owner or his desanated rep:esentative. 1t

found not "o be 1D compliance with these Covenants and
Restrictions, one set of such plans and spccifications shall be
returned nmarked ‘Disapproved‘. acconpanied by @& reasonable
statement of items found not to comply with these Covenants an
Restrictions. Any modification of change to the approved set of
plans and specificattons must again De cubmitted to the comrittee
for its {nspection and approval. The Committee's approval of
disapptoval. as tequired hereln, shall be in weiting. 1f the
Committee tails toO approve Of. disapprove such plans and
speci!icationa within fifceen (s days afver the date of thelct
submission, then such plans shall be submitted to the Board. it
the Board tails toO approve ©OF disapprove such plans and
specifications within fifteen (15) days. then the approval of
such plans bY the Committee and Assoclation shall be presumed.

the Committec may from time to vine publish and promul-
qate architectural standards pulletins which shall Dbe falr,
ceasonable and uniformly applied and shall carty forward the
spirit ard intentlon of these Covenants and Restrictions.
Although the Committee shall not have unbridled discretion with’
respect O raste, design and any standards specitied herein, the
Committee shall be respoative toO technological advances ©OF
general changes 1N architectural designs and matecrials and
related conditions in future years and shall use its best efforts
to balance the equities between matters of taste and design {(oR
the one hand) and use of private property (on the other hand).
such bulletins shall supplement these Coveaants and Restrictions
and ate incorporated hecein by reference. ’

gection 8.4 - specific Use pRestrictions. The folloving

’ ‘ -
restrictions as to the use of each Tract in the Subdivision shall

pe applicable to each and every type of residence vhich is
authorized by the terms heceof to be constructed, unless other=
wise noted, with the ezception of any apa:tnent-conplex or apart-
ment coaplexes constructed in the subdivisions

(a) Etach dwelling ghall have attached to it an
enclosed garage of the same construction and exterior finish
as the rest of the dwelling: provided, however, that
duplexes shall have 23 garage meeting the specificatlons
hereof on each side. Garages aust open to the rear of the

14




(e) Owellings may be constructed in the Subdivision
vithout regard to one of the side setback lines on the
vract in accordance with the plat of the Subdivision. Such
Tract lines are hereinafter called lero Side Lines. Each

Tract having a 3ero Side Line is hereinafter called s lero

side Line Tract. 1t is intended that the improvements to be
placed upon each Tract having a tero Side Line will be such
as to afford privacy to the Tract immediately adjoining the
2ero Side Line (hereinafter cvalled the *Adjoining Tract®).
The following provisions shall apply to such Zero Side Line,
the Zero Side Line Tract and the Mjolning Tracts:

{1} The Ovher of a tero Side Line Tract shall, at
the time of constructing a residence upon such Tract,
construct a masonary wall not less than seven (7) feet
tall nor more than elght (8) feet tall along the entire
zero Side Line from the front setback line of the Tract
to the rear Tract line, To the extent that such wall
constitutes all or any part of a wall of the residence
or garage upon thé Tract, it may be two (2) stories in

~_nelght. Any ‘part of such wall between the front and
rear building lines may be a wvall of the residence and
garage upon the Tract, and that part of such wall, if
any, between the rear setback line and the rear Tract
Line may be arn extension ol such wall, but no other
part of such cresidence or qarage shall externd beyond
such rear setback line. If the Owner of a lero Side
Line Tract shall desire to place an eave along the tero
Side Line such Owner shall set back part or all of such
wall to the extent necessary to accommodate such eave
so that it does not encroach upon the Adjoining Tract
by extending over the said lero Side Line., Such wall,
regardless of its height, shall be without vindows,
doors, or other openings, and shsll be of solid design

so as completely to avoid visibiliey through any partt

thereof.

{2) Should an Owner of a lero Side. Line Tract
wish to have doors or vindows of the residence on such
Tract facing the Adj)oining Tract, which are not part of
the wall on the Z2ero Side Line, each such window ot
door shall be set back from the lero Side Line a mini-
sum distance of eight (8) feet and each such window ot
door, in fts entirezy, shall be lower than the top of
the wall alona the lZero Side Line.. :

LU ) The Owner of each lero $ide Lime Tract shall

provide adequate guttering or other apprtopriate means
to. avold drainage from improvements upon his Tract
{other than a free standing wall on the 3ero Side Line)

to or upon the Adjolning Tract. Guttering may not

:nc;oach into the Mijolning Traet more than sin
nches,

(4) Eaves of any structure upon & lero Side Line
Tract may not extend over such lero Side Line into the
AMjoining Tract, but gquttering attached to eaves or
::cla dboard may axtend six linches into the Mjoining

act.

(S} 1f the Owner of a Zero Side Line Tract shall
gset back from the lero Side Line part or all of the
wall along such fero Side Line pursuant to the provi-
sions contained In subpacagraph (1) above, the Owner of
the Adjoining Tract shall have an easement upon that
portion of such tero Side Line Tract which lies between
the wall and the lero Side Line for the purposes of
plantiag and usina and enjoying said area, and the
Owner of the Zero Side Line Tract shall not be entitled
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to the use and enjoyment thereof except for the purpose
—of bullding, maintaining, repairing and replacing any
of the structures along the Zero Side Line.

' {6§) The Owner of such 3ero $i{8e Line Tract is
.. . heredy granted an easement upon the Mijolning Tract
.upon a strip-of land six (6) feet wide slong the entire
. Jero S$ide Line for the purpose of bullding,
.. Balntsining, repairing and replacing any of the Owner's.
©.+ struttures along the Zero S$ide Line. Eaves on the
" Mjolning Tract may overhang not moce than two (2) feet
=~ into such easement and shall not be less than eight (8)
- T.feet from the ground. The Owner of the Adjoining Tract
¥111 have the right to use and enjoy the area subject
to such easement and shall maintain such area. The
lero Side Line Tract Owner will be liable to the
Mjolning Tract Owner for any damage to the Adjolinlng
Tract (and to the land covered by the esasement, L{f any,
under subpacagraph (S) above) caused by the use of such
easement, The Ad)oining Tract Owner may construct a
brick fence ot a fence of materlal approved in advance
©° . by the Cammittee perpendicular to and extending to the
- neightoring Zero Side Line or to the wall as 1° may be
. set back under the provisions of subparagrapk (1;, but
any such fence shall have a gate with an easily remova-
ble section not less than four (4) feet wide so that
the lero Side Line Tract Owner wi{ll have access to this
eageaent.

- (7)) The provisions herein contained for Lero
-Side Lines shall in no way be construed 80 85 to sllow
detsched single-family dwellings to. be built on
sdjacent Tracts without observance of the side yard
required to be between them by the foning Ordinances of
the City of nidland, : .

{(f) Mo Tract shall be resubdivided in any fashion.

(9) Easements for the {nstallation and maintenance of

'rutilltles and drainage facilities are resecved as shown on

the recorded plat of the Subdivision.

th) Mo noxious or offensive tct!vitles shall bde
cerried on upon any Tract, nor shall anything be done there-

. on which Ay be or become an annoyance or nuisance to the
nelghborhood im which such Tract 1is located.

(1) Wo structure of a temporary character, trailer,
mobile home, basement, tent, shack, garage or other out-
building shall be used on any Tract at any time as a
tesidence, either temporarily or permanently,

(3) ®o signs of any kind or character shall be allowed
on any Tract except one sign of not more than five square
feet advertising the propecty upon which {t Is located for

. 88le or vent; provided, however, the Declarant and any other
person or entity engaged in the construction or sale of

residences within the Subdivision shall have the right to
construct and maintain such facilities as may be reascnably
necessary or convenlent for such construction and sale,
including, but not limized to, signs, offices, storage areas
and model units,

(k}) Mo oil well drilling, oll development operations,

oil refining, quarrying or mining operations of any kind
shall be permitted on a Tract, nor shall ofl welis, tanks,

17
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THE STATE OF TEXAS s
- L]
TRE COUNTY OF MIDLAND  §

AMENDMENT TO DECLARATION OF COVENANTS, CONRDITIONS AND
RESTRICTIONS FOR POLO PARK

The undersigned, Polo Park Associates, a Texas General
Partnership, denominated as Declarant of that certain Declaration
of Covenants, Conditions and Restrictions for Polo Park which
Declaration is dated April 16, 1982, and is of record in Vol.
720, Page 119, of the Deed Records of Midland County, Texas,
desires tc make an amendment to the terms and provisions
thereof.

Therefore, pursuant to and in exercise of the rights
reserved to the undersigned in and under subparagraph (a) of
Section 10.4 of Article X of said Declaration to change and amend
the same, in whole or in part, the undersigned, Polo Park Asso-
ciates, a Texas General Partnership, does hereby change and amend
the same and it shall be deemed for all purposes that said
Declaration as modified and amended by this Amendment thereto is
incorporated herein and made a part hereof for all purposes as
though set forth at length herein.

ARTICLE I

Subparagraph (e) of Section 8.04 of Article VIII |is
hereby deleted in its entirety and the following is inserted in
lieu thereof: .

(e) Dwellings may be constructed in the Subdivision
without regard to one of the side setback lines on the
Tract in accordance with the plat of the Subdivision. Such
Pract lines are hereinafter called Zero Side Lines. Each
Tract having a8 Zero Side Line is hereinafter called a Zero
g8ide Line Tract. It is intended that the improvements to be
placed upon each Tract having a Zero Side Line will be such
as to afford privacy to the Tract immediately adjoining the
gero Side Line (hereinafter called the *Adjoinina Tract®).
The followinc provisions shall apply to such Zero Side Line,
the fero Side Line Tract and the Adjoining Tracts:

(1) The Owner of a Zero Side Line Tract shall, at
the time of constructing a residence upon such Tract,
construct a masonary wall not less than seven (7) feet
tall nor more than eight (8) feet tall along the entire
gero Side Line from the front setback line of the Tract
to the rear Tract line. To the extent that such wall
constitutes all or any part of a wall of the residence
or qarage upon the Tract, it may be two (2) stories in
height. Any part of such wall between the front and
rear building lines may be a wall of the residence and
garage upon the Tract, and that part of such wall, if
any, between the rear setback line and the rear Tract
Line may be an extension of such wall, but no other
part of such residence or garage shall extend beyond
such rear setback line, 1f the Owner of a Zero Side
Line Tract shall desire to place an eave along the Zero
Side Line such Owner shall set back part or all of such
wall to the extent necessary to accommodate such eave
80 that it does not encroach upon the Adjolning Tract
by extending over the said Zeroc Side Line by more than

. a distance of one foot running parallel with the Zero
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tunnels, mineral e¢xcavations or shafts be permitted on -any
Tract. No derrick or other structure designed for use {n
drilling for i1, natural $28 oc other aminerals shall be
erected, maintained oc peraitted on any Trace; provided,
however, that the temporary use of a rig on & Tract for the

purpose of drilling for underqround water by a licenged

wvater driller only shall pe permitted f{f written, advance

approval is obtained with respect to such wtilization of any '

such rig from the Association, _ )

(1) Garbage and ctrash storage facilities shall be
Screened by an adequate brick wall or fence in 4 Bmanner
acceptable to the Association. No Tract shall be used or
maintained as a dumping ground for tubbish, trash or other
wvaste material. In addition, duting such time as there
shall be construction on 4 Tract, the Owner of such Trace
shall see to it that such Tract and the area surrounding {t
are kept reasonably clean and fcee of debeis. ‘

(m} No amimal, livestock or poultry of any kind shall
b2 ralsed, bred or kKept on any Tract except tha: doas, cats
Or other household pets may be kept on a Trac:: provided,
fhowever, tha: such Pets may not be kept for 4ny commercial

purpose,

(n) No fence, wall, . scteen, hedge, tree, shrudb or
Structure shall be erected; pPlanted or maintained in such a
POsSition as to 1n any way Obstcuct the view so as to consti-
tute a traffic hazacd as Seternined by the Committee and/or
the Association,

(0) Gas meters shall be set near the alley in the rear
or side of s residence unless 81y such meter is of an under-
ground type which must be spproved in weliting and in advance
By the Committee.

P) HNo truck, bus, trailer Or recreastional vehicle

(
.8hall be Jeft Parked in the 'street in front of any Tract
“except during such time as construction and repair equipment

dte needed to be placed on a Tract wvhile & residence or

residences are being bdufle of tepaired in the immediate -

vicinity theceof and no truck, bus, boet or trailer shall be

parked on the drivevay or any portion of a Tract in such o

WAy as to be visidle from the street in front of a Tract.

{(9) No professional, business or commercial ativity i
" to which the general pudblie is invited shall be conducted on

any Tract unless sguch activity shall be designed to accom-
Plish the sale of the Tract,

{r) Construction of new bulldings only shall be per-

" mitted fin the Subdivision, ft being the fintent of ihis

restrictive covenant to prohibit the moving of any existing
building onto & Tract and temodeling or converting samse into
& tesidence in the Subdivision,

(8) Anything herein to the contrary notwithstanding,
9arden and scceening walls may be constructed between the
tront property line and the front buflding set-back line,
Provided they are mot in excess of four feet in heiqht and
are of materials tpproved in writing and jn advance by the
Committee. No part of a wall (1) petween the rear set-back
line and the rear Tract line, or (2) between the side
:et-back line and the side Tract line shall be over eight

eet tall,
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{t) ~tach owner of a lero Side Line Tract, shall, after
laying out a residence on a Tract, but prior to pouring &
foundation thereon, shall engage a licensed civil engineer
who shall prepare a certificate to be presented to the

“‘Committee statina that the coastruction 1ald out on the

Tract meets all Zero Side Line and set-back line reguire-
ments of these Covenants and Restrictions or of the City of

Midland, or both.

(u) No moce than one residence may be constructed upon

.. one Tract and no Yront yard of a residence in .its entirety
may be composed of concrete or cement, it being the intent
‘hereof that all front yards of residences in the Subdivision

shall contain grass or ground cover and other follage in
order to helighten the aesthetic attractiveness of the
Subdivision. 1n order to effectuate such intent, all- front
yards of Tracts in the Subdivision shall have and are hereby
required to have underground sprinkler systems in accordance
with the minimum specifications with respect to such systems

" to be provided by the Committee.

(v} No individua! water supply Syster (other tharn

vater supplied by a water well drilled in accordance with
Section B.4(k} hereof) or sewage disposal system shall Dde.

permitted on any Tract.

(w) At the time of constructlon of a residence on @
Tract, & sidewalk must be bullt along the [full strect

frontage of the Tract abutting the stree: curb in accordance

vith specificetions to be provided by the Committee.
(%] Wo garage, servant house or out-buildine shall de
occupled by the Owner, tenant of the Owner or anyone else
prior to the construction of a residence on & Tract.

{y} No alr-conditioning apparatus shall be installed
on the ground in front of any residence on a Tract. No
form of afr-conditioning apparatus shall be attached to the
front wall or side wall of a residence on a Tract other than

" compressor units for central air-conditioning systems. in
- the event & compressor is placed in the side yard of any

Tract, such compressor must be located behind the front

~ building ifne, but in no instance shall such compressor. be
‘Jocated further toward the front property line of a Tract

than the front wall of the residence. Any evaporative

% cooler installed on & Tract in the Subdivision shall not be
.visible from the street.. ' ‘

*“{sy tach Owner shall malatain a1l improvements upon
his Tract in qood condition and sppearance, consistent with
the high quality provided for herein as construed, defined
and applied by the Committee and the Assoclation. The main-
tenance of any screening walls or fences erected by the

" " paclarant shall be the responsibllity of the Owner or Owners

of Tracts immediately adjacent thereto.
(as) The Owner of a Tract shall have six (6) months
from the date of closing of the purchase by him of such
Tract in which to initiate and diligently pursue to comple-
tion physical construction of s residence thereon. 1In the
event of the faflure by any Owner to enqage in such con-
struction within such time, Declarant shall have the irrevo-
cable option to purchase said Tract from said Owner at the
purchase price for which said Owner originally purchased the
Tract. Declarant shall exercise such itrrevocable right and
option by providing any such Owner with written notice of
{ts intent tc exercise such option in accordance with the

" notice provisions contained in Sectlon 10.8 hereof.

19
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Declarant shall have sixty (60) days from the expiration of
six month period in which to exercise such right and option
or such right and option shall become woid and terminate
sixty (60) days after the end of said six month ownership
period by any such Owner, Notwithstanding the above, the
8oard may, in {ts sole discretion, approve vaciances of thjs
restriction.

(bb) No residence shall be constructed in the
Subdivision without installation of a basic minimum security
device, the specifications for which must be obtained from
the Committee, 8aid security devices shall be part of ,
Subdivision-wide, integrated security system., . The Committee

-shall not approve the plans and specifications of sny Owner
of a Tract for construction of a residence without plans for
such basic minimum security device being contained therein,

ARTICLE IX
EASEMENTS

Section 9.1 - Utilitv Easements, Easerents for
installazion, maintenance, repait and removal of utilities and
drainage facilities over, under and across the Subdivision ace
reserved by Declaran: for itself, its successors and As5:191ns, the
Association and all utility companies and sec.rity companies
serving the Subdivision. Full rights of ingress and egress shall
be had by Declarant and its successors and assigns at all times
over the Subdivision for the installation, operation,
maintiendnce, cepair or removal of any utility together with the
. Tight to remove any obstruction that nay be placed in such ease-
sent that would constitute interference with the use of such
easement, or vith the use, maintenance, operation or installation
of such utiliey, .

Section 9.2 - Inaress, Eqress and Maintenance by the
Association. Full rignts of ingress and
egress shall be had by "the Association at all times to, fron,
over 4nd upon the Common Areas for the purpose of the carrying
out Dby the Association of its functions, duties and obligations
hereunder.

"ARTICLE X
GENERAL PROVISIONS

Section 10.1 - Power of Attorney. Cach and every Owner

hereby makes, constitutes and appoints clarant as his or her.

true and lawful attorney-in-fact (coupled with an interest) for
then‘:nd in their name, place and stead and for their use and
benefit,

(a) to exercise, 8o, or perform any act, right, power,
duty or obligation whatsoever in connection with, arising
out of, or relating to any matter whatsoever involving this
Declaration and the Subdivision provided that this power of
attorney shall in no way constitute a proxy;

(b) to sign, execute, acknowledge, deliver and record
any and all instruments which modify, amend, change,
enlarge, contract, or abandon the terms within this
Declaration, or any part hereof, with such clause(s),
recital(s), covenant(s), agreement{s) and restriction(s) as

-
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Declarant shall deem hecessary, proper and expedient under
th; circumstances and conditions as a4y be then existing;
an _

(¢) to sign, execute, scknowledge, deliver and record
any .and all instrumeats which modify, amend,. change,
"enlarge, contract or abandon the plat_of the Subdivision, or
any part thereof, with sny easements and rights-of-way to be
therein contained as the Declarant shall deen hecessary,
pProper and expedient under the conditions as may then be
existing.

- The rights, powers and authority of gaid attorney-in-fact to
exercise any and all of the rights and powers herein granted
“shall commence and be in ¢y]) force upon recordation of this
Declaration in the Midland County Clerk's Office and shall remain
lrrevocable and in fyll force and effect thereafter until the
tenth (1t0th) anniversary of the recordation of this Declaration.

Section 10.2 - Rezoning angd Develooment. for a period
of fifeeen (15) years fros and afcer the recocdation date of this
Declarazion, each and every Qwner waives, relinquishes and shall
not directly or indirectly exercise any and all rights, powers or
abilities to contest, ob)ect to, challenge, dispute, obstruct,
hinder or in any manner disagree with Declarant's or Declarant's
successors and assign:c proposed or actual development (1ncluding
without limitation, 200109, rezoning, platting or replatting
efforts or processes pertaining to apartments, condominums,
shopping centers, offjce buildings or rcetail uses) or any real
Property vithin & one (1) mile- radius of all dr any portion of
the Subdivision, as it may be added to or increased in accordance
wvith Article Il of this Declaration. -

Section 10.3 - puration. The Covenants and Restric-
tions of this claration "shall tun with the land and bind the
Subdivision, and shall inure to the benefit of and be enforceable
by the Assoclation, the Comaittee #nd/or the Owner of any Tract
subject to this Declaration, their respective legqal representa-
tives, heirs, successors, and 4s3igns (to the extent assignment
.is permitted them by the teras hereol), for s term of fifty {50)
“'years from the date that this Declaration §s recorded, after
which time the Covenants and Restrictions shall be automatically
extended for successive periods of ten {10) yeats unless an
instrument {s signed by the Members entitled to cast ssventy per-
. ¢ent (70%) of the votes of the Association and cgecorded in the
Deed Records of Ridland County, Texas, which contains and sets
forth an agreement to abolish the Covenants and Restcictions;
provided, however, no such dgreement (where approved by less than
ninety-five percent (95%4) of the wvotes of the Assoclation) to
abolish shall be effective unless made and rtecorded one (1) year
in advance of the effective date of such abolition,

Section 10.4 - Amendments. Notvithstanding Section
10.3 hereol, these Covenants and Restrictions may be amended
and/or changed in part provided that approval of the City of
Kidland as to each of such changes shall be obtalned before any
such changes shall bde effective. Such changes and amendments
shall be obtained in accordance with the platting procedure of
the City of Midland as foliows;

(a) during the two (2) year period immediately follow-
ing the date  of recordation of the Declacration, the
Declarant may amend or change those Covenants and Restric-
tions and shall not be tequired to obtain the consent of the
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Association or. the Members thereof to any such change or
amendment

(b} during the eight (8) year period immediately
' following the end of the two {2) year period set forth in
. subparagraph (a) immediately above, the Declarant aay amend
" ‘er chanqe these Covenants and Restrictions with the consent
of at least fifty-one percent (51%) of the outstanding votes

of the Assoclation; and .

{c) from and gfter the tenth (10th) anniversary of the
fecordation  of - this Declaration, these Covenants and
Restrictions may De amended or changed - upon the express
vritten consent of at least seventy percent (T08) of the
-outstanding votes. of the Association. .

7 Any and all amendments to these Covenants and Restrictions shall

be recorded in the office of the County Clerk of Midiand County,
Texas,

Section 10.%5 -« Enforcement. Enforcement of these
Covenants and Restrictions may be by any proceeding at law or in
eguity against any persor or persons violating or attempting to
violate them, whetiner the relief Sougnt 1s injunciive in nature
or for recovery of damages, or both, or enforcemen: of any lien
Created by these Covenants and Restrictions; but failure by the
Associstion, the Committee or any Qwner to enforce any Covenant
Or Restriction hecein contained shall in o event be deemed a
waiver of its rignt to do so thereafter. The City of Midland,
Texas, " is specifically authorized (but not obligated) to enforce
these Covenants and Restrictions. wWith respect to any litigation
hereunder, the prevailing party shall be entitled to recover
reasonddlé” ~“sttocney's fees from the  non-prevailing perty.
Notwithstanding any of the above, {f at sny time, an Owner of a
Tract shall fail to control veeds, unsightly arowth and/or debris
on such Tract, Declacrant or the Association shall have the right
to enter upon such Tract and take vhatever steps deemed necessary
by Declarant or the Association to clean the Tract to Declarant's

"0t the Associastion's reasonable satisfaction and to bring an

Individual Assessment against said Tract in accordance with
ﬁecttgn 6.1 hereof, collectible in sccordance with Article VI
ereof, '

. 8ection 10.6 - Velidity and Severability. violation of
or failure to comply with these &venanu and Restrictions shall

not affece the validity of sny mortgage, bona fide lien or other

._tlmilhr-lecurlty instrument: wvhich. may be then existing on or
~ d9ainst -any Tract. Invalidatioa of any one or more of these

Covenants and Resteictions, e any portion thereof, by a
Judgment or court eorder 3hall not affect -any of the. other -
Provisions or covenants herein contained, which shall remaln in
full force and effect. In the event eny portion of these
Covenants and Restrictions conflicts with mandatory provisions of
any ordinance or regulation promulgated by the City of Midland,
then such municipal ordinance or regulation shall control,

- Section 10.7 - Headi 8, Gender and.lunbcr. The head-
ings contained in thls Beclaration are for reference purposes

. only and shall not in any way affect the meaning or interpreta-

tion of this Declacration. wWords of any gender used herein shall
be held and construed *0 include any other gender, and words in
the singular shall be held to include the Plural and vice versa,
unless the context tequires otherwise,

22
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. Section 10.8 - Notices to Member/Qwner. Any notice
required to be given to any Member or Owner under the provisions
of this Declaration shall be deemed to have been properly deli-
vered when deposited in the United States mail, postage prepaid,
addressed to the last known address of the person who appears as
Menber or Owner on the records of the Assoclation at the time Of .

such sailing. :

"Section 10.9 - Notices to Mortqagees, The holder(s) of
a mortgage may be furnished with written notlfication from the
Association of any default by {ts cespective mortgagor/Mem-
ber/Owner fa  the performance of such mortgagor's/Mem-
ber's/Owner'‘s/obligation(s) as establisked by this Declaration,
provided that the Association has Dbeen theretofore furnished, in
writing, the cocrrect name and sddress of such mocrtgage holder(s)
and a8 request from such mortgage holder(s) to receive such
notificatlon.

Sectlon 10.10 -+ Disputes. Matters of dispute or
disagjreement between Owners or between Owners and the Committee,
or between Owners and the Association or between the Committee
and the Association with respect to interpretation or application
of the provisions of this Declaration or the Asssciation Bylaws,
shall be determined by the Board, whose determination with
respect to any such dispute shall be final, binding and
conclusive upon all interested parties,

Reserving to ftself al)l rights and privileges granted
to and reserved by <&he Declarant under said Declaration, the
undersigned, POLO PARK ASSOCIATES, a Texas General Partnership,
hereby ratifies and confirms all of the terms, conditions and
provislons of said Declaration as the same are herein changed,
amended and completely restated.

-
WITNESS THE EXECUTION HEREOF this [1"' day of
Jut ¢ 1983, but effective for all purposes as of

£ ¢ .

POLO PARK ASSOCIATES,
a8 Texas General Partnership

. : - 4 .
’Y:lmg_&\g)zh ;t Ll o
‘ T R, Steenson, Partner

DECLARANT

STATE OF TEXAS $

COUNTY OF MIDLAND §

instrument was acknowledged before‘ me on this &'
¥y, ¢« 1983, by SCOTT R. STEENSON, *Partner O
Polo Par a4 Texas General Pactnership, on behalf of

My Commission Expires:
{,/;m/ 7
7 /

/




Exhibit A"

This Admendment and Restatement of Declaration of Covenants, Conditions and
Restrictions for Polo Part is bemg refiled to set forth the lands descrided in
said instryment being' the lands described {n Cabinet ¢, Page 77 of the Plat

Records of Midiang County, Teus. fully described by metes ang bounds o5 being Pelg
Park. Section 1; and the Nands descriped in Cabinet ¢, Page 147 of the f'lat

Records of Midland County, Yexas, fully describved by metes and bounds as. being
Polo Park Section 11, ’ '
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Side Line. Such wall, regardless of its height, shall
be without windows, doors, or other openings, and shall
be of 80lid design so as completely to avoid visibility
through any part thereof.

(2) Should an Owner of a 2ero Side Line Tract
wish to have doors or windows of the residence on such
Tract facing the Adjoining Tract, which are not part of
the wall on the 2Zero Side Line, each such window or
door shall be set back from the Zero Side Line a mini-
mum distance of eight (8) feet and each such window or
door, in its entirety, shall be lower than the top of
the wall along the Zero Side Line.

{3) The Owner of each Zero Side Line Tract shall
provide adequate guttering or other appropriate means
to avoid drainage from improvements upon his Tract
(other than a free standing wall on the Zero Side Line)
to or upon the Adjoining Tract.

« {4) Eaves of any structure upon a Zero Side Line
Tract may extend over such 2ero $Side Line into the
Adjoining Tract but, as set forth above, only to the
extent of one foot, however, gquttering attached to
eaves or facia board may extend a distance of one foot
six inches into the Adjoining Tract.

{5) If the Owner of a Zero Side Line Tract shall °

set back from the Zero Side Line part or all of the
wall along such Zero Side Line pursuant to the provi-
sions contained in subparagraph (1) above, the Owner of
the Adjoining Tract shall have an easement upon that
portion of such Zero Side Line Tract which lies between
the wall and the Zero S&ide Line for the purposes of
planting and using and enjoying said area, and the
Owner of the Zero Side Line Tract shall not be entitled
to the use and enjoyment thereof except for the purpose
of building, maintaining, repairing and replacing any
of the structures along the Iero Side Line. °

(6) The Owner of such Zero Side Line Tract is
hereby granted an easement upon the Adjoining Tract
upon a strip of land six (6) feet wide along the entire
fero Side Line for the purpose of building, maintain-
ing, repairing and replacing any of the Owner's struc-
turez along the Zeroc Side Line. Eaves on the Adjoining
Tract may overhang not more than two (2) feet into such
easement and shall not be less than eight (8) feet from
the ground. The Owner of the Adjoining Tract will have
the right to use and enjoy the area subject to such
easement and shall maintain such area. The Zero Side
Line Tract Owner will be liable to the Adjoining Tract
Owner for any damage to the Adjoining Tract (and to the
land covered by the easement, if any, under subpara-
graph (5) above) caused by the use of such easement.
The Adjoining Tract Owner may construct a brick fence
or a fence of material approved in advance by the
Committee perpendicular to and extending to the neigh-
boring Zero Side Line or to the wall as it may be set
back under the provisions of subparagraph (1) of this
paragraph (e), but any such fence shall have a gate
with an easily removable section not less than four (4)
feet wide so that the Zero Side Line Tract Owner will
have access to this easement.

{7) The provisions herein contained for Zero
Side Lines shall in no way be construed so 8s to allow

-
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detached single-family dwellings to be built on
adjacent Tracts- without observance of the side yard
required to be between them by the Zoning Ordinances of
the City of Midland.

ARTICLE II

Subparagraph {(bb) of Section 8.04 of Article VIII is
hereby deleted in its entirety and the following is inserted in
lieu theteof:

{bb) No residence shall be constructed in the Subdivi-
sion without installation of a basic minimum security
device, the specifications for which must be obtained from
the Committee. Said security devices shall be part of a
Subdivision-wide, integrated security system and will be
amenable to bheing monitored from a central location in the
Subdivision by the company or companies from time to time
employed by the Association to provide security in the
Subdivision. The Committee shall not approve the plans and
specifications submitted by any Owner of a Tract for con-
struction of a residence in the Subdivision {f such plans
and specifications do not contain provisions for the
installation of such basic minimum security devise. 'The
Owner will then have the option of making his or her own
arrangements with such company or companies for monitoring
of the security device located in the Owner's residence by
such company or companies.
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WITNESS THE EXECUTION HEREOF this —» ~ day of J Ul
+ 1984, but effective for all purposes as of Apri ’

82.
POLO PARK ASSOCIATES,
& Texas General Partnership
P -
5Y=! MQM
cott R. Steenson, Partner
DECLARANT
STATE OF TEXAS L

COUNTY OF MIDLAND §

This instrument was acknowledged before me on this 24-"
day of :Si”_\g » 1984, by SCOTT R. STEENSON, Partner o
Polo Park Assotiates, a Texas General Partnership, on behalf of

said partnership.

A

tate

of Texas

Print Name: Ny £
My Commission Expires: ;.- ;.

‘ittiﬁ*tiltt**it*tii*ti*

e 12 ”"lf b 50" clock_fL M.
¥iled for Record on the day of A.D. 19 , atf&/fo'cloc _L
A.D. 19&1 , at 0:'0o'clockLH.

buly Recorded this the J4. _day of

ROSENELLE CWERRY, COUNTY CLERK
MIDLAND COUNTY, TEXAS

INSTRUMENT NO. ) 'JOJL‘J By Z!Mn.a g:m » Deputy
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THE STATE OF TEXAS §
§
THZ COUNTY OF MIDLAND s

AMENDMENT AND RESTATEMENT OF
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
PQLO PARK

The undersigned, roLo Park Associates, a Texas Goenerat
Partnership, denominated as Declarant of that certain Declaration
of Covenants, Conditions and Restrictions fer Polo Park which
Declaration is dated April 16, 1982 and is of record in Vol.
720, Page 119 of the Deced Records of Midland County, Texas,
desires to make substantial changes in the terms and provisions
thereof, and considers a complete restatement thereof to be the
most expedieat method or manne:. in which to accomplish its pur-
poses.

Therefore, pursuant to and in exercise of the rights
reserved to the undersigned in and under subparagraph {a) of
Section 10.4 of Aarticle X of said Declaration to change ond amend
the same, in whol2 or in part, the undersigned, Polo Park Asso-
ciates, a Texas General Partnership, does hereby change and amend
the sams by awending various provisions thereol, by deleting cer-
tain provisions thersof, bv adding cecrtain new provisions thereto
and by restating said Declaration, as so changed, supplemented
and amended, in its entirety, which restatement is as follows:

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRIC-
TIONS (the "Declaration™) is made this 16 day of April 1982, by
POLO PARK ASSOCIATSS, a Texas General Partnersihip, (hereinafter
referred to as "Declarant®): .

WITNESSETH:

WHEREAS, Declarant is the owner of certain real pro-
perty described within Exhibit "A" to this Declaration, which
Exhibit "A" is by this reference incorporated herein for all pur-
poses hercof as though it were set forth at length herein, which
real property represents the community unit development Xnown as
"polo Park." UDeclarant Jdesires to take advantage of the present-
ly-existing unique geographical features of the said real proper-
ty and proposes to establish and iwplement highly sophisticated
plans for residential living, recreation and aesthetic considera-
tions with respect thereto in those portions of said real proper-
ty dedicated to residential development (which portions shall
hereinafter in the aggregate be referred to as the "Subdivi-
sion"™). In view of the various unusua2l and uncommron features of
Declarant's long-range plans, Declarant desires to impose these
restrictions on the Subdivision and yet retain reasonable flexi-
bility to respond to changing or unforeseen circumstances 50 as
to control and maintain the first-class quality and distinction
of the Subdivision;

NOW, THEREFORE, KNQW ALL MEN BY THESE PRESENTS THAT the
property situated in the Subdivision which is described within
Exhibit "A", and such additions thereto as may hereafter be made

- ——— —
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pursuant toe Article II hereof, is and shall be held, transferred,
gold, conveyed and occupied subiect to the covenants, conditions,
restrictions, casements, charqes and *liens (sowmetimes collec-
tively referred to herein as *“the Covenants and Restrictions™)
hercinafter set forth:

ARTICLE I.

CONCEPTS AND DEFINITIONS

The following words, when used in this bDeclaration or
any further Supplemental Declaration {unless the context shall
otherwise clearly indicate or prohibit), shall have the following
respective concepts and meanings:

(a) “Association® shall mean and refer to the entity
which will have the power, duty and responsibility of main-
taining and administering the Common Areas and administering
and enforcing the Covenants and Restrictions and collecting
and disbursing the assessments and charges hereinafter
prescribed.  The Association, as of the date of recordation
of this Declaration and ' continuing thercafter for an
indefinite period of time, exists as an unincorporated
association. At a point in time deemed appropriate by the
Declarant but prior to the tenth (10th) annivzersary of the
recordation of this Declaration, consistent with the objec~
tives herein and the circumstances then existinag, the
Declarant will cause the incorporation of the Association as
a non-profit corporation under the laws of the State of
Texas (under the name "Polo Park Homeowners Association,
Inc.® or a similar or comparable namz, depending upon the
then-existing availaoility of such corporace namel(s)) for
the purposes set forth herein.

(b) "Subdivision" in addition to its meaning as previ-
ously defined herein, shall mean and refer to any additions
to such residential real property, which is or are subject
to this Declaration or any Supplemental Declaration prepared
and filed of record pursuvant to the provisions of Article II
hereof.

{c) “Common Areas" shall mean and refer to any and all
areas of land within the Subdivision which are known, des-
cribed or designated as common green, common areas, parks,
recreational easements, boulevards, greenbelts or open
spaces on any recorded subdivision plat of the Subdivision
or which are intended for or devoted to the common use and
enjoyment of the Members of the Association, together with
any and all improvements that are now or may hereafter be
constructed thereon, Specifically, the Common Area in
Section Two of the Subdivision, sometimes known as *“Common
Area No. 5," in the records relating to subdivisions main-
tained by the City of Midland, Texas, will, in accordance
with and subject to all of the covenants, conditions and
restrictions contained herein which are applicable to Common
Areas, be reserved for and ultimately occupied by a club-
house, together with swimming poocl and one tennis court,
with immediately adjacent paved parking area, Pedestrian
ingress and egress to and from said Common Area No. 5 shall
be by means of that certain ten-foot wide access easement
from Devonshire Court (as set forth on the plat of the
Subdivision) to said Common Area No. 5. Declarant proposes
to hold record title to the Common Arcas, consistent with
the objectives envisioned herein and subject to the eascment

- rights hereir of the Members to use and enjoy the Common

= T
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Areas, for an indefinite period of time and at a point in
time (deemed appropriate and reasonable by the Declarant but
prior to the tenth (10th) anniversary of the recordation of
this Declaratlion} after the Association has been incor-
porated, record title to the Common Areas will be trans-
ferred from the Declarant to the Association. Declarant
reserves the right to execute any open space declarations
applicable to the Common Areas which may be permitted by law
in order to reduce property taxes.

(d) ‘"Tract® shall mean and refer to any plot or tract
of land shown upon any recorded subdivision map{s) or
plat{s) of the Subdivision, as amended from time to time,
which is designated as a lot or tract therein and which is
or will be improved with a single-family residential dwell-
ing (which term includes detached single family residences,
townhouses and condominium units) or duplex in conformity
with any building restrictions applicable thereto.

(e) Owner®™ shall mean and refer to each and every
person or business entity who is a record owrer of a fee or
undivided fee interest in any Tract subject to these
Covenants and Restrictions; however, the word "Owner" shall
not include person(s) or entity(ies) who hold a bona fide
lien or interest in a Tract as security merely for the per-
formance of an obligation.

(f) “"Member"™ shall mean and refer to an Owner of a
Tract.

(g) “"Declarant® as previously defined herein, shall
mean and refer to Polo Park MAssociates, a Texas General
Partnership, and its successors and assigns, 1f any. No
person or entity, merely by purchasing one or more Tracts
from Polo Park Associates, a Texas General Partnership, or
its successors and assigns in the ordinary course of its
business shall be considered to be "Declarant.”

ARTICLE II.

ADDITIONS TQ SUBDIVISION SUBJECT
TO THIS DECLARATION

Subdivision, Additional land may become subject to
Declaration In any of the following manners, to-wit:

(a} Declarant may add or annex additional real
property (from time to time and at any time) to the scheme
of this Declaration by filing of record in Midland County,
Texas a Supplemental Declaration of Covenants, Conditions
and Restrictions or other amnendatory document which shall
extend the scheme of the Covenants and Restrictions of this
Declaration te such property, PROVIDED, ROWEVER, that any
such Supplementary Declaration may contain such complenmen-
tary additions and modifications of the Covenants and
Restrictlons contained in this Declaration as may be neces-
sary to reflect the Jdifferent character, if any, of the
added properties and as are not inconsistent with the con-
cepts and purposes of this Declaration;

(b) In the event any person or entity other than the
Declarant desires to add or annex additional residential
and/or common areas to the schcme of this Declaration, such
annexation proposal must have the prior written consent and

¢ ————— - t— o .
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approval of the majority of the outstanding votes within
each vollng class of the Association;

* {c) Any additions made pursuvant to paragraphs (a) and
(b) of this Article 1I1I, when made, shall automatically
extend the jurisdiction, functions, duties and membership of
the Association and the Architectural Control Committce to
the properties added and correspondingly subhject the proper-

. ties added to the Covenants and Restrictions contained in
this Declaration or any Supplementary Declaration thereto;
and

{d} Upon a merger or consolidation of the Asscociation
{as an incorporated entity) with another association, its
properties, rights and obligations may, by operation of law,
be transferred to another surviving or consolidated associa-
tion or, alternatively, the properties, rights and obliga-
tions of another association may, by operation of law, be
added to the properties, rights and obligations of the
Association as a surviving corporation pursuant to such a
merger. The surviving or consolidated asseciation may
administer the Covenants and Restrictions established by
this Declaration for the Subdivision together with the cove-
nants and restrictions established upon any other properties
over which it would then have jurisdiction a3 cone scneme.

ARTICLE III.

MEMBERSHIP AND VOTING RIGHTS IN THE ASSOCIATION

Section 3.1 - Membership, Every Owner of a Tract shall
auvtomatically be, and until such Owner shall cease to own such
Tract must .remain, a Member of the Association in good
standing. ,

Section 3.2 =~ Voting Rights. The Association shall
have two classes of voting membership:

CLASS A: Class A Members shall be all Tract Owners
other than Class B Members. Class A Members shall be
entitled to one (1) vote for each Tract in which they hold
the interest required for membership., When more than one
person holds such interest or interests in any Tract, all
such persons shall be Members, and the vote for such Tract
shall be exercised as they, among themselves, determine, but
in no event shall more than one (1) vote be cast with
respect to any Tract.

CLASS B Class B Members shall consist of the
Declarant and Tract Owners who are engaged in the procerss of
constructing residential dwellings on their respective
Tracts for sale to consumers. A Class B Member (excluding
the Dbeclarant) shall be entitled to one (1) vote for each
Tract owned. The Peclarant alone, however, shall be
entitled to six (6) votes for each Tract it owns or in which
.1t owns a lien of whatever kind or character. The Class B
Membership shall cease, and each Class B Member shall become
a Class A Member:

{1} when the total number of votes out-
standing In the Class A Membership is eight (8)
times greater than the total number of votes out-
standing in the Class B Mewmbership; or
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{ii) on the tenth (10th) anniversary date of
the lawful commencement date of the Association as

an incorperated entity,

whichever occurs first in time.

_ Notwithstanding the aforementioned voting rights within
the Association and consistent with the provisions of Article X
hereinafter, until:

(a) The Declarant no longer owns:
(i) record title to any Tract; and
(it} a lien interest in any Tract; and

(iii) title to any adjoining acreage
intended by Declarant to be developed as an
additional section or phase of the Subdivision;’

or

{(b) The tenth {10th} anniversary of the recording date
for this Declaration,

whichever occurs first in time, neither the Association nor the
Members shall take any action or inaction with respect to any
matter whatsoever without the consent and approval of the
Declarant, which consent shall not be unreasonably withheld or

delayed.

Section 3.3 - Quorum Notice and Voting Requirements.

(a) Subject to the provisions of Sections 3.2, 4.3,
6.4 and 10.4 hereof, as well as paragraph (¢) of this Section,
any action upon which the Members shall be required to vote shall
require the assent of the majority of the dembers of the
Association voting in person or by proxy with respect to each
matter requiring a vote of each Member at a meeting duly called
for such purposes, written notice of which shall be given to all
Members not less than thirty {(30) days nor more than sixty (60)
" days in advance and shall set forth the purpose or purposes of
such meeting.

. {b) The quorum required for any action referred to in
paragraph (a} of this Section shall be as follows:

At the first meeting called, the presence at the
meeting of Members, or of legitimate proxies, entitled to
cast Sixty percent (60%) of all of the votes of the
Association shall constitute a quorum. If, however, such a
quorum is not present at the first meeting, an additional
meeting or meetings may be called for the same purposes of

such first meeting, subject to the notice requirement here-—

inabove set forth, and the required quorum at each such
subsequent meeting shall be one-half {1/2) of the required
quorum for the preceding meeting; provided, however, that no
gsuch subsequent meeting shall be held more than ninety {(90)
days following the first meeting.

(¢} As an alternative to the procedure set forth
above, but subject to the provisions of Section 3.2 above, any
action referred to in paragraph (a) of this Scection 3.3 may be
taken with the assent given in writing and signed by Members who
collectively hold or control more than sixty percent (60%) of the
outstanding votes of the Association.

—
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{d) Except as specifically set forth in paragraph (a)
of this Section 3.3 or c¢lscwhere in this Declaration:

(1) during the period of time that the
Association is unincorporated, the Declarant shall have the
right and option to prescribe reasonable procedures for
mectings (if any) of the Members; and

(11} subsequent to incorporation, notice, voting
and quorum requirements for the Association shall be consis-
tent with its Articles of Incorpeoration and Bylaws, as the
same may be amended from time to time,

ARTICLE IV.

PROPERTY RIGHTS IN THE COHMON AREAS

Section 4.1 - Members' Easem=nts of Enjoyment. Subject
to the provistons of Section 4.3 hereof, every Member and each
individual who resides with a Member in a residence located on
a Tract shall have a right and easement of use, recreation and
enjoyment in and to the Common Areas and such eascment shall be
appurtenant to and shall pass with the title to cach respective
Tract, PROVIDED, HOWLVER, such easement shall not give such
person f{excluiing the Declarant) the right to make altetrations,
additions or improvements to the Common Areas. Such easements
shall be limited to Members and individuals who reside with
Members in a residence located on a Tract. No Member shall do
anything or permit anvthing to be done on or in the Common Areas
which would violate any applicable public law or zoning ordinance
or which would result in the cancelilation of or increase in any
insurance carried by the Association or which would result in the
violation of any law or any rule or regulatieon promulgatad by the
Board. Any such violation will subject the Member or individual
residing with him who perpetrates such violation to the Special
Individual Assessment pursuant to Article VI hereof. No alco-~
holic beverages may be s0ldé on the Common Areas, but Members will
be entitled to carry alcoholic beverages onto the Common Areas
for their own consumption.

Section 4.2 - Title to the Common Properties. The
Declarant will hold record title to the Common Areas for an inde-
finite period of time, subiject to Article I paragraph (c) hereof,
and subject to the easements set forth in Section 4.1 above. The
Declarant shall have the right and option (without the joinder
and consent of any person or entity, save and except any consent,
joinder or approval required by the City of Midland} to encumber,
mortgage, alter, improve, landscape and maintain the Common
Areas, nrovided that Declarant fully and timely complies with ary
and all requirements of the City of Midland with respect thereto.
The Association (as an unincorporated entity) will not held title
to any of the Common Areas and no Member or Owner will have a
direct or undivided ownership interest in the Common Areas.

Section 4.3 -~ Extent of Members' Basements. The rights
and easements of use, recreation and enjoyment created hereby
shall be subject to the following:

(a) 'The right of the Declarant (during the time the
Association is unincorporated) or the Assoclation (as an
incorporated entity) to prescribe reasonable regulations
governing the use, operation and maintenance of the Common
Areas by the Members. The Board shall have the powers set
forth in Section 5.2 of Article V with respect to enfaorce-

T e
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ment of such rules and regulations. A Member who shall be
determined by the Board or by judicial action to have
violated said rules and regulations shall be liable to the
Association for all damages and costs, including reasonable
attorney's fees; Lo By

(b) Liens or mortgages placed against all or any
portion of the Common Areas with respect to monles borrowed
by the Declarant to develop and improve the Common Areas or
by the Association (as an incorporated entityiﬂpqw;mprove or

maintain the Common Areas; b

{c) The right of the Declarant or the ‘Association to
enter into and execute contracts with any party {including,
without limitation, the Declarant) £for the purpose of
providing maintenance or such other materials or services
consistent with the purposes of the Association and/or this
Declaration; ‘ :

(d) The right of the Declarant or the Association (as
an incorporated entity) to take such steps as are reasonably
necessary to protect the Common Areas against foreclosure;

(e) The right of the Declarant or the Association to
suspend the voting rights of any Member and to suspend the
right of any Member to use or enjoy any of the Common Areas
for any period during which any assessment against a Tract
resided upon by such Member remains unpaid, and for any
period not to exceed sixty (60) days for an infraction of
the then-existing rules and regulations for use of the
Common Areas; and

(f) Subject to approval by written consent by the
Members holding or controlling 60% or more of the outstand-
ing votes of the Association, to dedicate or transfer all or
any part of the Common Areas to any municipal corporation,
public agency, governmental authority, or utility for such
purposes and upon such conditions as may be agreed to by
such Members. -

ARTICLE V.

GENERAL POWERS AND DUTIES OF THE BOARD
OF DIRECTORS OF THE ASSOCIATION

Section 5.1 - Powers and Duties with Respect to
Assessments. The affairs of the
Association, whether it is existing as an incorporated or unin-
corporated entity, shall be conducted by its Board of Directors
("the Board®"). The Board, for the benefit of the Association,
the Common Areas and the Owners shall provide for and shall pay
for out of a fund maintained by it and made up of the Maintenance
Assessments, the -Special Assessments and the Individual '
Assossments provided for in Article VI hereof, the following
expenses assoclated with and related to the Common Areas:

(a) Care, preservation and maintenaﬁce of the Common
Areas and the furnishing and upkeep of all personal property
located in, on and/or afFixed to the Common Areas;

) {bh) Establ%shment, installation and maintenance of an
integrated security system Eor the safety and protection of
the Owners and resildents of the Subdivision; '
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(c) Chiarges for taxes, Insurance and utiltities.
(including, but not timited to elecctricity, gas, water and
sewer charges) which pertain te and are related to the
Common Areas only; _

(d) The  services of a pérson or firm (including
affiliates of the Declarant) to manage the Association or
any separdte portion thereof, to the extent deemed advisable
by the Board, and the scrvices of such other personnel as
the Board shall detcrmine to be necessary or proper for the
operation of the Association, whether soch personnel are
employed directly by the Board or by any manager hired by
the Board pursuant hereto;

{e) legal and@ accounting services; and

{(f) Any other materials, supplies, equipment, labor,
services, maintenance, repairs, structural alterations,
taxes or assessments which the Board is required to obtain
or’ pay for pursuant to the terms of this Declaration or
which in its opinien shall be necessary or proper for the
operation or protection of the Association or for the
enforcemernt of this Declaration,

Section 5.2 - Other Powers and Duties. The Roard shall
the following additional rights, powers and duties:

{a) to execute all declarations of ownership for tax
assessment purposes with regard to any of the Common Areas
owned by the Asseociation as an incorporated entity;

(b) to enter into agreements or contracts with
insurance companies, taxing authorities, the holders of
first mortgage liens on the individval Tracts, utility com-
panies and companies maintaining security in the Subdivision
with respect to:

(i) any taxes or insurance coverage on the
Common Arecas;

(ii} utility installation, consumption and
service matters; and

(iii) installation, maintenance and opera-
tion of security systems;

{¢) to borrow funds to pay costs of operation, secured
by assignment or pledge of rights against delinquent Owners,
if the Board sees fit;

(d) to enter into contracts, maintain onc or more bank
accounts, and, generally, to have all the powers necessary
or lIncidental to the operations and management of the
Association;

(e) to protect or defend the Common Areas from loss or
damage by suit or otherwise, to sue or defend in any court
of law on bchalf of the Association and to provide adequate
reserves for repairs and replacements;

(£} to make reasonable rules and regulations for the

operation of the Common Areas and to amend them from time to
time;
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(¢} subsequent to incorporation, to make available to
each Owneér within nincty {90) days after the end of each
year ar. annual repocrt of the opcrations of the Association;

{h) to obtain insurance and use itg pProceeds in accor-
dance with aArticle VII hereof; and

(1) to enforce the provisions of this Declaration and
any rules made hereunder, and in connection therewith, to
seek damages from any Owner for violation of Such provisions
Or rules and to enjoin any Owner from perpetrating any such
violation.

Section 5.3 - Liability Limitations, None of (i) the
Declarant,” 1ts agents or eaployees or (1ii) the Associatiop,-its
directors, itg officers, its agents or its employees shdll be
liable for any incidental or consequential damages for failure to
inspect any nre-ises, improvements -or portion thereof located in
the Subdivis.on or for failure to repair or maintain the same,
The beclarant, the Association or any otheor pDerson, firm or cor-
poration who shall make such repairs or effect such mainteonance
shall not be liable for any damage or irjury to either person or
Property or other iacidental or coensequential danmages occasioned
by any act or owission in the repair or maintenance of any
pPremises, improvements or portion thergof located in  the
Subdivision, nor shall any director on the Board be liable to any
Member for the performance and discharge of hig duties as
director on the Board,

Section 5.4 - Reserve Funds. The Board may, in its
sole and absolute discretion, establish reserve funds which may
be maintained and accounted for Seéparately from other funds main-
tained for annual operating expenses and may estahlish separate,
irrevocable trust accounts ip order bDetter to demonstrate (if
deemed appropriate or necessary by the Board) that the amounts
deposited therein are capital contributions ang not net income to
the Association,

ARTICLE VI
——snzvm Vi

Section 6.1 - Covenant and Lien for Assessments. The
Declarant,” for each Tract owned by 1t Thereby covenants, anpd
each Owner of a Tract by acceptance of a deed therefor, whether
or not it shall be expressed in any such deed or other conve-
Yance, shall be deemegd to and does hereby covenant and agree to
pay to the.AssociatLon: {1) regular assessments or charges (the
"Maintenance Assessmentg") discussed at greater length herein-
after; (2) Special assessments -for capital improvements, or
uhusuval or émergency matters (the "Special Assessments”) such

. assessment’s to be fixed, established and collected fron time to

time as hereinafter Provided; and (3) individual special assogg-
ments (the "Individual Assessments") which shall be levied
against individual Tract Owners to reimburse the Association for
extra costs for maintenance and repairs caused by the willful or .
hNegligent acts or omissions of an individual owner or the resi-
dents of the Tract owned by him. All of Such assessments are to
be fixed, established and collected from time to time as herein-
after provided, The Maintenance Assessments, Special Assessments
and Individual Assessments, together with such interest thereon
and costs of collection thereof 48 are hereinafrer provided,
shall be a charge on the real Property covered by this Declara-~
tion ‘and shall be a continuing lien upon each Tract against which
each such adssessment is made and shall also be the continuing
personal obligation of the Owner of such Tract at the time whoen
the assessment fell due,
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Section 6.2 - Purposc of Assessaments. The assessments
levied by the Association shall be used exclusively for the
purposes: (i) of promoting the health, recreation, safety and
welfare of the residents of the Subdivision, (ii) for carrying
out the duties of the Board as set forth in Article V hereof,
(iii1) for carrying out the various matters set forth or envi-
sioned herein or in any Supplementary Declaration related hereto
which are to be accomplished or overseen by the Association, and
(iv) for payment of expenses incurred by the Association in con-
nection with zoning, subdivision, platting, building or develop-
ment reguirements of the City of Midland which iwmpact the
Subdivision.

Section 6.3 ~ Basis and Amount of Maintenance
Assessments.

A. From and after the original date of commencement of
Maintenance Assessments (when established by the Board) and con-
tinuing thereafter wuntil Janvary ' of the year immediately
following the conveyance of the first Tract from Declarant to an
Owner, the minimum Maintenance Assessment shall be $10.00 per
condominium, $10.00 per townhouse, $10,.00 per duplex and $10.00
per single fawily residence (other than condominiums and
townhouses), provided such BAssessment shall be reasonable in
relationship to the amounts needed by the Association te cover
its costs for ordinary maintenance.

B. From and after January 1 of the year immediately
following the conveyance of the first Tract from Declarant to an
Owner, the Board may establish for =ach calendar year thereafter
the maximum Maintenance Assessment for each Tract, provided that
the maximum Maintenance Assessment for any year may not be
increased more than 25% above the maximum Maintenance Assessment
for the calendar year previous thereto unless such an increase is
approved by the Owners as provided in Section 3.3 hereof.

C. The Board may subsequently fix the actual
Maintenance Assessment at an amount equal to or less than the
maximum Maintenance Assessment.

Section 6.4 - Special Assessment for Captial

Improvements. In addition to the
Maintenance Assessments authorized above, the Assocociation may
levy in any assessment year a Special -Assessment, applicable to
that year only, for the purpose of defraying, in whole or in
part, the cost of any construction or reconstruction, repair or
replacement of a capital improvement upon the Common Areas,
including fixtures and personal property related thereto, pro-
vided that any such Special Assessment shall have the assent of
the vote of not less than two-thirds (2/3) of the votes of the
Owners who are voting in person or by proxy at a meeting of the
Association duly called for this purpose.

Section 6.5 = Individual Assessments. In adition to
the Maintenance Assessments and the Special Assesments authorized
above, the Association may levy an Individual Assessment against
a Tract, the Owner of which, through his willful or negligent
acts or omissions or those of the other residents of the dwelling
on such Tract, shall cause the Association to incur extra costs
for repairs and maintenance. Such Individual Assessment shall be
for the amount of such extra costs and shall only be levied
{a}) after the Owner of the Tract is given 10 days written notice
by the Association of his obligation to the Associatlon for such

10
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extra costs and (b) after such Owner fails to pay such gbligation
within such 10 day period. The Association may levy an Indivi-
dual Assessment against the same Owner for as many episodes or
events as such Owner shall be responsible for that cause the
Association to incur such extra costs,

Section 6.6 - Rate of Asessments. Both Maintenance and
Special Assessments must be fixed at a uniform rate for all units
within each class of residence or housing owned by the Owrers
{which classes consist of detached single-family residences,
townhouses, condominiums and duplexes) unless otherwise approved

by the Board.

Section 6.7 - Date of Commencement of Assessments;

Due Dates, The hkalntenance Assessments
shall commence to be levied on the date fixed by the Board for
such commencement. The Board may prescribe from time to time
that the Maintenance Assessments are to be collected on an
annual, semi-annceal, quarterly or monthly Lasis and, accordingly,

the Board shall prescribe the appropriate due dates. All
Maintenance Assessments or propertionate pacts tihereof shall be
collected in advance. The due date or dates of any Special

Assessment or Individual Assessment under Sections 6.3 and 6.4
hercof, shall be fixed in the resclution authorizing such
assessment. Any assessment shall become delingquent if not paid
within 30 days following its due date. At least &0 days prior to
the due date of any of the types of assessments described herein,
the Board shall deliver or mail to every Owner subject thereto
written notice of the assessment, its amount or rate and its due
date, provided however, that in the case of Maintenance
Assessments, the Owner shall be entitled to annual notice thereof
only. In addition, in the case of Maintenance Assessments, the
written notice prescribed herein shall provide whether such
assegsments are to be collected on an annual, semi-annual, quar-
terly or monthly basis.

Section 6.8 - Duties of the Board Regarding Collection
of Assessments,

A. The Board shall maintain a roster of the Tracts,
the assessments applicable to each, the due date of each of
such assessments, and whether any of such assessments 1{s in
default, which roster shall be kept in the office of the
Association.

8. The Board shall, upon reasonable demand, furnish to
any Owner originally liable for any assessment, a certificate in
writing signed by an officer of the Association, setting forth
whether said assessment has been paid, Such certificate shall be
conclusive evidence of payment of any assessment therein stated
tc have been paid. A reasonable charge may be made by the Board
for the issuance of such a certificate.

Section 6.9 - Effect of Non-Payment of Assesswments. If
any assessment described herein and made In accordance herewith
shall not be paid within 30 days from the due date established
for same, then it shall, along with interest at the highest rate
perm}tted by law (which shall be the "indicated rate ceiling"”
within the meaning of Article 5069-1.04, Texas Revised Civil
Statutes) plus reasonable attorney's fees, become a debt secured
by the self-executing lien described in Section 6.1 herecf on the
Tract or Tracts of the non-paying Owner and may be enforced at or
in equity in judicial or non-judicial foreclosure proceedings at
the option and election of the Association in accordance with
law. Any remedy reserved by the Association for non-payment of
asscssments contained herein shall not be exclusive of any other
remedy available to it €for recovery of any monetary or other
damages. -

LR
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ARTICLE VII

.- INSURANCE, REPAIR AND RESTORATION

Section 7.1 - Right to Purchase Insurance. The Board
shall have the right and option to purchase, carry and maintain
{n force insurance covering any or all portions of the Subdivi-
gsion or Common Areas, any improvements thereon or appurtenant
thereto, for the interest of the Association, the Board, the
agents, officers and employees of the Association, and of all
Members of the Association, in such amounts and with such
endorsements and coverage as shall be considered good, sound
insurance coverage for properties similar in construction, loca-
tion, and use to the property subject to such insurance. "~ Such
insurance may include, but need not be limited to:

(a) Insurance against loss or damage by fire and
hazards covered by a-standard extended coverage endorsement
i{n an amount which shall be egual to the maximum insurable
replacement value, excluding foundation and excavation costs
as determined annually by the insurance carrier.

{b) Comprehensive public liability and property damage
insurance on a broad form basis, including coverage of
personal liability (if any} of the Owners and Members with
respect to the Common Areas.

(c) Fidelity bond for all officers and employees of
the Association having control over the receipt or disburse-
ment of funds.

Section 7.2 - Insurance Proceeds, The Board shall use
the net insurance proceeds to repair and replace any damage to or
destruction of property, real or personal, covered by such
insurance. Any balance for the proceeds of insurance paid to the
Association, as required in this Article, remaining after satis-
factory completion or repair and replacement, shall be retained
by the Board as part of a general reserve fund for repair and
replacement of the Common Areas.

Section 7.3 - Insufficient Proceeds. If the insurance
proceeds a e insufficient to repair or replace any loss or
damaqge, the Board may levy a Special Assessment as provided for
in Article VI of the Declaration to cover the deficiency without
the necessity of obtaining the approval of the Members of the

Assoclation with respect thereto.

ARTICLE VIII

USE OF LOTS AND PROPERTIES - PROTECTIVE COVENANTS

The Subdivision {and each Tract situated therein) shall
be constructed, developed, occupied and used as follows:

Section 8.1 - Residential Lots. All Tracts within the
Subdivision shall be used, Known and described as residential
lots. Mo bullding or structure shall be erected, altered, placed
or permitted to remain on any Tract other than a single-family
dwelling {including detached single family residences, condomin-
iums and townhouses) or duplex with, if any, customary and usual

structures accessory thereto. For purposes of establishing
membership in the Association, each condominium shall be deemed
to be situated on its own separate Tract. Ho bullding or

12
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structure intended for or adapted to business purposes, with the
exception of any apartment complex or complexes constructed in
the Subdivision by Declarant or with the consent of Declarant,
shall be erected, placed, permitted or maintained in the Subdivi-
sion, or any part thereof, save and except those related to
development, construction and sales purposes of a Class B Member
or the Assoclation. This covenant shall be construed as prohib-
iting the engaging in or practice of any cowmerce, industry,
business, trade or profession within the subdivison, other than
the business engaged in by any such apartment complex or apart-~
ment complexes.

Section 8.2 - Condominiums and Duplexes. Rules relat-
ing to the density of condominium units in the Subdivision as
well as their minimum livable floor spaces shall be prescribed
from time to time by the Committee, in its sole discretion, pro-
vided said rules are consistent with the City Code promulgated by
the City of Midland, Texas. Each one-story duplex constructed in
the Subdivision shall contain a minimum of 1,100 square feet of

~Yivable floor space, exclusive of garage, patio or similar
-.spaces, per side, and each two story duplex constructed in the
" gubdivision shall contain a minimum of 1,500 square feet of

livable space, exclusive of garage, patio or similar spaces, per
side.

Section 8.3 - Architectural Control Committee. Prioc
to the construction of improvements on any 7Tract in the Subdivi-
sion, there shall be an Architectural Control Committee, herein
for convenience of reference from time to time called "the Com-
mittee," which shall be composed of three {3} individuals or
business entities selected and appointed by Declarant, each gen-
erally familiar with resideantial and community development design
matters and knowledgeable about the concern of Declarant for a
high level of taste and design standards within the Subdivision.
The Committee shall function as the representative of the Owners
of the Tracts for the purposes herein set forth as well as for
all other purposes consistent with the creation and preservation
of a first-class community development. The Committee shall use
its best efforts to promote and ensure a high level of taste,
design, quality, harmony and conformity throughout the Subdivi-

sion.

In the event of the death or resignation of any mewmber
of the Committee, the Declarant shall have full authority to
designate and appoint a successor to such member of the Commit-
tee, No member of the Committee shall be liable for claims,

" causes of action or damages (except where occasioned by gross

negligence or arbitrary and capricious conduct} arising out of
services performed pursuant to the Declaration.

No building, structure, fence, wall or improvement of
any kind or nature shall be erected, placed or altered on any
Tract until all plans and specifications and a plot plan have
been submitted to and approved in writing by the Committee, or a
majority of its members, as to:

{i) gquality of workmanship and materlals; adequacy
of site dimensions; adequacy of structural design; proper
facing of main elevation with respect to nearby streets;

(ii) conformity and harmony of the external design,
color, type and appearance of exterlor surfaces and land-
scapling;

{iii} location with respect to topography and finished

grade elevation and effect of loécation on use of neighboring
Tracts and improvements situated thereon; *

13
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{iv) drainage arrangements; and

{v) the other standards set forth within this
Declaration {and any amendments or supplements hereto or
restatements hereof) or as may pe set forth within bulletins
promulgated "by the Committee, -or matters in which the

" Committee has been vested with the authority to render a
final interpretation and decision.

The Committee is authorized and empowered to consider and review
any and all aspects of dwelling construction which may, in the
reasonable opinion of the Comnittee, adversely affect the living
enjoyment of one or more Tract Owners or the general value of the
Subdivision.

Final plans and specifications shall be submitted in

duplicate to the Committee for approval or disapproval. The
Committee is authorized to tequest the submission of samples of
proposed construction matérials. At such time as the plans and

specifications meet the approval of the Committee, one complete
set of plans and specifications will be retained by the Committee
and the other complete set of plans will be marked "Approved" ant
returned %o the Tract Owner or his designated representative. If
found not to be in compliance with these Covenants and
Restrictions, one set of such plans and specifications shall bhe
returned marked “Disapproved”, accompanied by a2 reasonable
statement of items found not to comply with these Covenants and
Restrictions. Any modification or change to the approved sct of
plans and specifications must again be submitted to the Committee
for its inspection and approval. The Committee's approval or
disapproval, as regiired herein, shall be in writing. If the
Committee fails to approve or disapprove such plans and
specifications within fifteen (15) days after the date of their
submission, then such plans shall be submitted to the Board. If
the Board fails to approve or disapprove such plans and
specifications within fifteen (15) days, then the approval of
such plans by the Committee and Association shall be presumed.

The Committee may from time to time publish and promul-
gate architectural standards bulletins which shall be fair,
reasonable and uniformly applied and shall carry forward the
spirit and intention of these Covenants and Restrictions.
Although the Committee shall not have unbridled discretion with
respect to taste, design and any standards specified herein, the
Committee shall be responsive to technological advances of
general c¢hanges in architectural designs and materials and
related conditions in future years and shall use its best efforts
to balance the equities between matters of taste and design {on
the one hand) and use of private property (on the other hand}.
Such bulletins shall supplement these Covenants and Restrictions
and are incorporated herein by reference.

‘ Sectlon 8.4 - Specific Use Restrictions. The following
restrictions as to the use of each Tract In the Subdivision shall
be applicable to each and every type of residence which is
authorized by the terms hereof to be constructed, unless other-
wise noted, with the exception of any apartment complex or apart-
ment complexes constructed in the Subdivision:

{a) Each dwelling ehall have attached to it an
enclosed garage of the same construction and exterior finish
as the rest of the dwelling; provided, however, that
duplexes shall have & garage meeting the specifications
hereof on each side. Garages must open to the rear of the

14
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Tract inless a specific variation of this use restriction is
approvad in writing and in advance by the Committee. Each
garage shall contain sufficient space to house two conven-
tional automobiles. A porto-cochere may be constructed on a
Tract but only in addition to a garage meeting the require-
ments hereof and only with the advance written approval of
the Committee with respect thereto.

(o) The types of residences which may be constructed
on Tracts in the Subdivision but which may not exceed two
stories in height consist of detached single family resi-
dences, townhouses, condominium units and duplexes, If the
Tract upon which the residence is to be built is iess than
60 feet in width, then any single family residence con-
structed thereon, other than a condominium, must contain a
minimum of the following- livable floor space, exclusive of
any garaqge, patio or similar spaces: 1,500 square feet of
such livable space {f one story and 1,800 square feet of
Such livable space if two stories. If the Tract upon which
the reridence is to be built is 60 feet or 'wider in width,
thea any single family residence constructed thereon other
than a condominium or duplex must contain a minimum of the
following livable floor space, exclusive of any garage,
patio or similar spaces; 1,800 square feet of such livable
space if one story and 2,200 square feet of such livable
Space if two stories, of which not less than 1,450 square
feet of such space must be contained in the ground floor.
The requirements for livable floor space for duplexes are
set forth in Section 8.2 hereof. No Tract upon which a
duplex is to be constructed shall be less than 60 feet in

- width,

{c) All residences constructed on Tracts in the Subdi-
vision shall be of no less than seventy-five perceat (75%)
brick veneer in their entirety and such brick veneer shall
extend from grade level to the eave or roof line of the
residence. Any such residence must have a roof of wood
shake shingles. The roof pitch of any structure on a Tract
in the Subdivision shall be six feet by twelve feet minimum
and twelve feet by twelve feet maximum. The Committee shall
have the authority to vary the restrictions contained -in
this paragraph if "and only if, (i) any proposed variations
are submitted to it in advance of the commencement of con-
struction eof improvements with the proposed variations and
(ii) the Committee shall issue its written authorization
thereof in advance of the commencement of construction of
improvements with the proposed variations,

(d) Except as herein specifically provided, no
building, garage, wall or fence shall extend beyond the

- minimum building lines or setback lines shown upon the plat-

of the Subdivision, for the front, rear and side yards and
no such wall shall be more than 8§ feet in height unless
otherwise provided hereinafter. Walls along Zero Side
Lines, as hereinafter defined, shall extend to rear Tract
lines, and the minimum rear building lines or rear setback
lines shall not apply to such walls. Pences or walls may
also extend to side Tract lines subject to the provisions
hereinafter contained. Walls along or within a side setback
line may extend to the rear Tract line, Any part of such
wall between the front and rear building lines may be a wall
of the residence and garage upon the Tract, and that part of
Such wall, if any, between the rear setback or building line
and the rear Tract line may be an extension of such wall.

-
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(e} Dwellings may be constructed in the Subdivision
without regard to one of the side setback lines on the
Tract in accordance with the plat of the Subdivision. Such
Tract lines are hereinafter called lero Side Lines, Each
Tract having a Zero Side Line is hereinafter called a Zero
Side Line TraclL. It is intended that the improvements to be
placed upon each Tract having a Zero Side Line will be such
as to afford privacy to the Tract immediately adjoining the
Zero Side Line (hereinafter called the *Adjolining Tract").
The following provisions shall apply to such Zero Side Line,
the Zero Side Line Tract and the Adjoining Tracts:

(1) 'The Owner of a Zero Side Line Tract shall, at
the time of constructing a residence upon such Tract,
construct a masonary wall not less than seven (7) feet
tall nor more than eight (8) feet tall along the entire
tero Side Line from the front setback line of the Tract
to the rear Tract line. To the extent that such wall
constitutes all or any part of a wall of the residence
or garage upon the Tract, it may be two (2} stories in
height. Any part of such wall between the front and
rear building lines ‘may be a wall of the residence and
garage upon the Tract, and that part of such wall, if
any, between the rear setback line and the rear Tract
Line may be an extension of such wall, but no other
part of such residence or garage shall extend beyond
such rear setback line. If the Owner of a Zero S§ide
Line Tract shall desire to place an eave along the Zero
Side Line such Owner shall set back part or all of such
wall to the extent necessary to accommodate such eave
50 that it does not encroach upon the Adjoining firact
by extending over the said Zero Side Line by more than
distance of one foot running parallel with the Zero
Side Line. Such wall, regardless of its height, shall
be of solid design so as completely to avoid visibility
through any part thereof.

(2) Should an Owner of a Zero Side Line Tract
wish to have doors or windows of the residence on such
Tract facing the Adjoining Tract, which are not part of
the wall on the Zero Side Line, each such window or
door shall be set back from the Zero Side Line a mini-
mum distance of ten {10} feet and each such window or
door, in its entirety, shall be lower than the top of
the wall along the Zero Side Line,

(3) The Owner of each Zero Side Line Tract shall
provide adequate guttering or other appropriate means
to avoid drainage from improvements upon his Tract
{other than a free standing wall on the Zero Side Line)
to or upon the Adjoining Tract.

»

(4) Eaves of any structure upon a Zero Side Line
Tract may not extend over such Zero Side Line into the
Adjoining Tract but, as set forth above, only to the
extent of one foot, however, guttering attached to
eaves or facia board may extend a distance of one foot
s8ix inches into the Adjoining Tract.

(S) If the Owner of a Zero Side Line Tract shall
set back from the Zero Side Line part or all of the
wall alorg such 2Zero Side Line pursuant to the provi-
sions contained in subparagraph (1) above, the Owner of
the Adjoining Tract shall have an easement upon that
portion of such Zero Side Line Tract which lies hetween
the wall and the Zero Side Line for the purposes of
planting and using and enjoying said area, and the
Owner of the Zero Side Line Tract shall not be entitled

-
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to the use and enjoyment thereof ercept for the purpose
of building, maintaining, repairing and replacing any
of the structures along the Zero Side Line.

{(6) The Owner of such %fero Side Line Tract is
hereby granted an easement upon the Adjoining Tract
upon a strip of land six {6) feet wide along the entire
Zero Side Line for the purpose of building, maintain-
ing, repairing and replacing any of the Owner's struc-
tures along the Zero Side Line. Eaves on the Adjoxnlng
Tract may overhang not more than two (2} feet into such
easement and shall not be less than eight {8) feet from
the ground. The Owner of the Adjoining Tract will have
the right to use and enjoy the area subject to such
easement and shall maintain such area, The 2Zero Side
Line Tract Owner will be liable to the Adjeining Tract
Owner for any damage to the Adjoining Tract {and to the
land covered by the easement, if any, under subpara-
graph [(5) above) caused by the use of such easement.
The Adjoining Tract Owner may construct a brick fence
or a fence of material approved in advance by the
Committee perpendicular to and extending to the neigh-
boring Zero Side Line or to the wall as it may be set
back under the provisions of subparagraph (1) of this
paragraph (e), but any such fence shall have a gate
with an easily removable section not less than four (4)
feet wide so that the Zero Side Line Tract Owner will
have access to this easement.

{7) The provisions herein contained for <Zero
Side Lines shall in no way be construed so as to allow
detached single-family dwellings to be built on
adjacent Tracts without observance of the side yard
required to be between them by the Zoning Ordinances of
the City of Midland.

(£} No Tract shall be resubdivided in any fashion.

(g} Easements for the installation and maintenance of
utilities and drainage facilities are reserved as shown on.
the recorded plat of the Subdivision.

(h) No noxious or offensive activities shall be
carried on upon any Tract, nor shall anything be done there-
on which may be or become an annoyance or nuisance to the
neighborhood in which such Tract is located.

(i} No structure of a temporary character, trailer,
mobile howe, basement, tent, shack, garage or other out-
building shall be used on any Tract at any tiwme as a
residence, either temporarlily or permanently.

(3} No signs ¢f any kind or character shall be allowed
en any Tract except one sign of not more than five square
feet advertising the property upon which it is located for
sale or rent; provided, however, the Declarant and any other
person or entity engaged in the construction or sale of
residences within the Subdivision shall have the right to
construct and maintain such facilities as may be reasonably
necessary or convenient for such construction and sale,
including, but not limited to, signs, offices, storage areas
and model units,

{k) No o0il well drilling, oil development operations,

oil refining, quarrying or mining operations of any kind
shall be permitted on a Tract, nor shall oil wells, tanks,
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tunnels, mineral excavations or shafts be permitted on any
Tract. Mo decrick or other structure designed for use in
drilling for oil, natural gas or other minerals shall be

erected, maintained or permitted on any Tract; provided,

however ,. that the temporary use of a rig on a Tract for the
purpose of drilling for underground water by a licensed
water driller only shall be permitted {f written, advance
approval is obtained with respect to such utilization of any

such rig from the Association,

{1} Garbage and trash storage facilities shall be
screened by an adequate brick wall or fence in a manner

acceptable to the Association. No Tract shall be used or
maintained as a dumping ground for rubbish, trash or other
waste material, In addition, during such time as there

shall be construction on a Tract, the Ownher of such Tract
shall sce to it that such Tract and the area surrounding it
are kept reascnably clean and free of debris.

{m) No animal, livestock or poultry of any kind shall
be raised, bred or kept on any Tract except that dogs, cats
or other household pets may be kept on a Tract; provided,
however, that such pets may not be kept for any commercial
purpese.

(n) No fence, wall, screen, hedge, tree, shrub or
structure shall be erected, planted or maintained in such a
position as to in any way obstruct the view so as to consti-
tute a traffic hazard as determined by the Committee and/or
the Association. :

(o) Gas meters shall be set near the alley in the rear
or side of a residence unless any such meter is of an under-
ground type which must be approved in writing and in advance
by the Committee.

{p} No truck, bus, trailer or recreational vehicle
thall be left parked in the street in front of any Tract
except during such time as construction and repair equipment®
are needed to be placed on a Tract while a residence or
residences are being built or repaired in the immediate
vicinity thereof and no truck, bus, boat or trailer shall be
parked on the driveway or any portion of a Tract in such a
way as to be visible from the street in front of a Tract.

{q) - No professional, business or commercial activity
to which the general public is invited shall be conducted on
any Tract unless such activity shall be designed to accom-
plish the sale of the Tract.

{r} Construction of new buildings only shall be per-
mitted in the Subdivision, it being the intent of this
restrictive covenant to prohibit the moving of any existing
building onto a Tract and remodeling or converting same into
a residence in the Subdivision,

, {s} Anything herein to the contrary notwithstanding,
garden and screening walls may be constructed between the
front property line and the front building set-back line,
provided they are built consistent with applicable provi-
sions of the City Code promulgated by the City of Midland
and provided they are not in excess of four feet in height
and are of materials approved in writing and in advance by
the Committee, No part of a wall (1) between the rear
set~back line and the rear Tract line, or (2) between the
side set-back line and the side Tract line shall be over
eight feet tall. :

18




{(t) Each owner of a Zero Side Line Tract, shall, after
laying out a residence on a Tract, but prior to pouring a
foundation thercon, shall engage a licensed civil engineer
who shall prepare a certificate to be presented to the Com-
mittee stating that the construction laid out on the Tract
meets all Zero Side Line and set-back line requirements of
these Covenants and Restrictions or of the City of Midland,
or both. '

{u) No more than one residence may be constructed upon
one Tract and no front yard of a residence in its entirety
may be composed of concrete or cement, it being the intent
hereof that all front yards of residences in the Subdivision
shall contain grass or ground cover and other foliage in
order to heighten the aesthetic attractiveness of the Sub-
division. in order to effectuate such intent, all front
vards of Tracts in the Subdivision shall have and are hereby
required to have underground spr.inkler systems in accordance
with the minimum specifications with respect to such systems
to be provided by the Committee.

(v) No individual water supply system (other tha water
supplied by a water well drilled in accordance with Section
8.4(k) hereof) or sewage disposal systein shall be permitted
on aany Tract.

{w) At the time of construction of a residence on a
Tract, a sidewalk must be built along the full street front-
age of the Tract accocrdance with specifications te be pro-
vided by the Committee which will conform to the applicable
provision of the City Code promulgated by the City of
Midland,

(x) No garage, servant house or out-building shall be
occupied by the Owner, tenant of the Owner or anyone else
prior to the construction of a residence on a Tract.

(y) No air-conditioning apparatus shall be installed
on the ground in front of any residence on a Tract. No form
of air-conditioning apparatus shall be attached to the front
wall or side wall of a residence on a Tract other than
compressor units for central air-conditioniog systems. In
the event a compressor is placed in the side yard of any
Tract, such.compressor must be located behind the front
building line, but in no instance shall such compressor be
located further toward the front property line of a Tract
than the front wall of the residence. Any evaporative
cooler installed on a Tract in the Subdivision shall not be
visible from the street.

(z) PFach Owner shall maintaln all improvements wupon
his Tract in good condition and appearance, consistent with
the high gquality provided for herein as construed, defined
and applied by the Committee and the Association. The
maintenance of any screening walls or fences erected by the
Declarant shall be the responsibility of the Owner or Owners
of Tracts immediately adjacent thereto. ’

{aa) The Owner of a Tract shall have six (6) months from
the date of closing of the purchase by him of such Tract In
which to initiate and diligently pursue to completion physi-
cal construction of a residence thereon; provided that Af an
Owner shall on the same date close the purchase by him of
five or wmore Tracts, any such Owner shall be known as a
"Multi-Tract Owner" or, collectively, as "Multi-Tract Ownersg"
anq thig provison shall not be applicable to him er them.
This provision shall, however, be fully applicable to Owners
who subsequently purchase a Tract from a Multi-Tract Owner
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effective the closing date of such purchase. In the event of
the failure by any Owner, other than a Multi-Tract Owner, to
engage in such construction within such tiwe, Declarant shall
have the exclusive, irrevocable right and option to purchase
said Tract from said Owner at the purchase price for which
said Owner originally purchased the Tract whether from
beclarant or . Multi-Tract Owner.. Declarant shall exercise
such exclusive, irrevocable right and option by providing any
such Owner, with written notice of its intent to exercise such
option in'“a¢cordance with the notice provisions contained in
Section 10.8 hereof. . Declarant shall have sixty (60) days
from the expiration of such six month peried in which to
exercise its said exclusive, irrevocable right and optien or
such right and option shall become void and terwminate sixty

{60) days after the end of said six month ownership period by

any such Owner. Notwithstanding the above, the Board may,
its sole discretion, approve variances of this restriction.

{(bb} No residence shall be constructed in the Subdivi-
sion without installation of a basic minimumn security device,
the specifications for which must be obtained from the Com-
mittee, Said security devices shall be part of a Subdi-
vision-wide, integqrated security system and will he amenable
to being monitored from a central location in the Subdivision
by the company or companies from time to time employed by the
Association to provide security in the Subdivision. The
Committee shall not approve the plans and specifications sub-
mitted by any Owner of a Tract for construction of a resi-
dence in the Subdivision if such plans and specifications do
not contain provisions for the installation of such basic
minimum security devise, The Owner will then have the option
of making his or her own arrangements with such company or
companies for monitoring of the security device located 1in
the Qwner's residence by such company or companies.

ARTICLE IX
EASEMENTS

Section 9.1 - Utility Easements. Easements for in-
stallation, maintenance, repalr and removal of wutilities and
drainage facilities over, under and across the Subdivision are
rescerved by Declarant for itself, its successors and assiqgns, the
Association and all utility companies and security companies
serving the Subdivision. Full rights of ingress and egress shall
be had by beclarant and its successors and assigns at all times
over the Subdivision for the installation, operation, mainte-
nance, repair or removal of any utility together with the right
to remove any obstruction that may be placed in such easement
that would constitute interference with the use of such easement,
or with the use, maintenance, operation or installation of such
utility.

Section 9.2 - Ingress, Egress and Maintenance by the
Association, Full rights of 1ingress and
egress shall be had by the Association at all times to, from,
over and upon the Common Areas for the purpose of the carrying
out by the Assoclation of itas functions, duties and obligations
hereunder.
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ARTICLE X

GENERAL PROVISIONS

Section 10,1 - Power of Attorney. Each and every Owner
hereby makes, constitutes and appoints Declarant as his or her
true and lawful attorney-in-fact {(coupled with an interest) for
them and in their name, place and stead and for their use and
benefit:

(a} to exercise, do, or perform any act, right, power,
duty or obligation whatscever in connection with, arising
out of, or relating to any matter whatsoever involving this
Declaration and the Subdivision provided that this power of
attorney shall in no way constitute a proxy;

(b} to sign, execute,,acknowledge, deliver and record
any and all instruments which modify, amend, change,
enlarge, contract, or abandon the terms within this Declara-
tion, or any part hereof, with such clause(s), recitalls},
covenant({s), agreement(s) and restriction(s) as Declarant
shall deem necessaty, proper and expedient under the circum-
stances and conditions as may be then existing; and

{c}) to sign, execute, acknowledge, deliver and record
any and all instruments which modify, amend, change,
enlarge, contract or abandon the plat of the Subdivision, or
any part thereof, with any easements and rights-of-way to be
therein contained as the Declarant shall deem hecessary,
proper and expedient under the conditions as may then be
existing. :

The rights, powers and authority of said attorney-in-fact to
exercise any and all of the rights and powers herein graated
shall commence and be in full force upon recordation of this
Declaration in the Midland County Clerk's Office and shall remain
irrevocable and in full force and effect thereafter until the
tenth (10th} anniversary of the recordation of this Declaration.

Section 10.2 ~ Rezoning and Development. For a period
of fifteen (15) years from and after the recordation date of this
Declaration, each and every Owner waives, relinquishes and shall
not directly,or indirectly exercise any and all rights, powers or
abilities to contest, object to, challenge, dispute, obstruct,
hinder or in any manner disagree with Declarant's or Declarant's
successors and assigns proposed or actual development (including
without 1limitation, zoning, rezoning, platting or replatting
efforts or processes pertaining to apartments, condominums,
shopping ‘centers, office buildings or retail uses) or any real
property within a one (1) mile radius of all or any portion of
the Subdivision, as it may be added to or increased in accordance
with Article II of this Declaration, ‘

Section 10.3 - Duration. The Covenants and Restric-
tions of this Declaration shall run with the land and bind the
Subdivision, and shall inure to the benefit of and be enforceable
by the Association, the Committee and/cr the Owner of any Tract
subject to this Declaration, their respective legal represcnta-
tives, helirs, successors, and assigns {(to the extent assignment
is permitted them by the terms hereof), for a term of fifty (50)
years Erom the date that this bDeclaration is recorded, after
which time the Covenants and Restrictions shall be automatically
extended for successive periods of ten (10} years unless an
instrument is signed by the Members entitled to cast seventy per-
cent (70%) of the votes of the Assoclation and recorded in the
Deed Records of Midland County, Texas, which contains and sets
forth an agrecment to abolish the Covenants and Restrictions;
provided, however, no such agreement [where approved by less than
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o ARTICLE X

GENERAL PROVISIONS

Section 10,1 - Power of Attorney. Each and every Owner
hereby makes, constitutes and appoints Declarant as his or her
true and lawful attorney-in-fact (coupled with an interest) for
them and in their name, place and stead and for their use and

benefit:

(a) to exercise, do, or perform any act, right, power,
duty or obligation whatsoever in connection with, arising
out of, or relating to any matter whatsoever involving this
Declaration and the Subdivision provided that this power of
attorney shall in no way constitute a proxy;

(b} to sign, execute,,acknowledge, deliver and record
any and all instruments which modify, amend, change,
enlarge, contract, or abandon the terms within this Declara-
tion, or any part hereof, with such clause({s}, recital(s),
covenant(s), agreement(s) and restriction(s) as Declarant
shall deem necessary, proper and expedient under the circum-
stances and conditions as may be then existing; and

(c) to sign, execute, acknowledge, deliver and record
any and all instruments which modify, amend, change,
enlarge, contract or abandon the plat of the Subdivision, or
any part thereof, with any easements and rights—of-way4to be
therein contained as the Declarant shall dJdeem necessary,
propet and expedient under the conditions as may then be
existing. :

The rights, powers and authority of said attorney-in-fact to
exercise any and all of the rights and powers herein granted
shall commence and be in full force upon recordation of this
Declaration in the Midland County Clerk's Office and shall remain
irrevocable and in Ffull force aad effect thereafter until the
tenth (10th) anniversary of the recordation of this Declaration.

Section 10.2 ~ Rezoning and Development. For a period
of fifteen (15) years from and atter the recordation date of this
Declaration, each and every Owner waives, relinquishes and shall
not directly,or indirectly exercise any and all rights, powers or
abilities to contest, object to, challenge, dispute, obstruct,
hinder or in any manner disagree with Declarant's or Declarant's
successors and assigns proposed or actual development (including
without 1limitation, zoning, rezoning, platting or replatting
efforts or processes pertaining to apartments, condominums,
shopping ‘centers, office buildings or retail uses) or any real
property within a one (1) mile radius of all or any portion of
the Subdivision, as it may be added to or increased In accordance
with Article Il of this Declaration, '

. Section 10.3 - Duration. The Covenants and Restric-
tions of this Declaration shall run with the land and bind the
Subdivision, and shall inure to the benefit of and be enforceable
by Fhe Association, the Committee and/or the Owner of any Tract
subject to this Declaration, their respective legal representa-
tives, heirs, successors, and assigns (to the extent assignment
18 permitted them by the terms hereof), for a term of fifty (50)
years from the date that this Declaration js recorded, after
which time the Covenants and Restrictions shall be automatically
extended for successive periods of ten -(10) years unless an
instrument is signed by the Members entitled to cast seventy per-
cent (70%) of the votes of the Assoclation and recorded in the
Deed Records of Midland County, Texas, which contains and sets
for;h an aqrecinent to abolish the Covenants and Restrictlons;
provided, however, no such agreement (where approved by less than
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ninety-five percent (95%) of the votes of the Association) to
abolish shall be effective unless wade and recorded one (1) year
in advance of the effective date of such abolition.

Section 10.4 - Amendments. Notwithstanding Section
10.3 herecf, these Covenants and Restrictions may be amended
and/or changed "in part provided that approval of the City of
Midland as to.each of such changes shall be obtained before any
such changes‘shall be effective, Such changes and amendments
shall be obtained in accordance with the platting procedure of
the City of Midland as follows:

(a) during the two {2) year period immediately follow-
ing the date of recordation of the Declaration, the
Declarant may amend or change those Covenants and Restric-
tions and shall not be required to obtain the consent of the
Association or the Members thereof to any such change or
amendment;

(b) during the eight (8} year period immediately
following the end of the two (2) year period set forth in
subparagraph (a) immediately above, the Declarant may amend
or change these Covenants and Restrictions with the consent
of at least fifty-one percent (51%) of the outstanding votes
of the Association; and

{c}) from and after the tenth {(10th) anniversary of the
recordation of this Declaration, these Covenants and
Restrictions may be amended or changed upon the express
written consent of at least seventy percent (70%) of the
outstanding votes of the Association.

Any and all amendments to these Covenants and Restrictions shall
be recorded in the office of the County Clerk of Midland County,
Texas.

Section 10.5 =~ BEnforcement, Enforcement of these
Covenants and Restrictions may be by any proceeding at law or in
equity against any person or persons vioclating or attempting to
violate them, whether the relief sought is injunctive in nature
or for recovery of damages, or both, or enforcement of any lien
created by these Covenants and Restrictions; but failure by the
Association, the Committee or any Owner to enforce any Covenant
or Restriction herein contained shall in no event be deemed a
waiver of its right to do so thereafter. . The City of Midland,
Texas, is specifically authorized (but not obligated) to -enforce
these Covenants and Restrictions. With respect to any litigation
hereunder, the prevalling party shall be entitled to recover
reasonable attorney's fees from the non-prevailing party.
Notwitnstanding any of the above, if at any time, an Owner of a
Tract shall fail to control weeds, unsightly growth and/or debris
on such Tract, Declarant or the Association shall have the right
to enter upon such Tract and take whatever steps deemed necessary
by Declarant or the Association to clean the Tract to Declarant's
or the Association's reasonable satisfaction and to bring an
Individual Assessment against said@ Tract in accordance with
Section 6.1 hereof, collectible in accordance with Article VI
hereof.

Section 10.6 -~ Validity and Severability. Violation of
or failure to comply with these Covenants and Restrictions shall
not affect the validity of any mortgage, bona fide lien or other
similiar security Instrument which may be then existing on or
against any Tract. Invalidation of any one or more of these
Covenants and Restrictions, or any portion thereof, by a
judgment or court order shall not affect any of the other
provisions or covenants herein contained, which shall remain in
full force and effeczt. In the event any portion of these
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Covenants and Restrictions conflicts with wandatory provisions of
any ordinance or regulation promulgated by the City of Midland,
then such municipal ordinance or regulation shall control.

Section 10.7 =~ Headings, Gender and Numbher., The head-
ings coatained in this Declaration are for reference purposes
only and shall not in any way affect the meaning or interpreta-
tion of this Declaration. Words of any gender used herein shall
be held and construed to include any other gender, and words in
the singular shall be held to include the plural and vice versa,
unless the context requires otherwise.

Section 10.8 =~ Notices to Member/Owner, Any notice
required to be given to any Member or Owner under the provisions
of this Declaration shall be deemed to have been properly deli-
vered when deposited in the United States mail, postage prepaid,
addressed to the last known address of the person who appears as
Member or Owner on the records of the Association at the time of
such mailing. .

Section 10.9 - Notices to Mortgagees. The holder{s) of
a mortgage may pe furnisned with written notification from the
Association of any default hy its respective mortgagor/Mem-
ber/Owner in the performance of such mortgagor's/Mem-—
ber's/Owner's/obligation{s) as established by this ODeclaration,
provided that the Association has been theretofore furnished, in
writing, the correct name and address of such mortgage holder(s)
and & request from such mortgage holder{s) to receive such
notification.

Section 10.10 - Disputes. Matters of dispute or
disagreement between Owners or between Owners and the Committee,
or between Owners and the Association or between the Committee
and the Association with respect to interpretation or application
of the provisions of this Reclaration or the Asscciation Bylaws,
shall be determined by the Board, whose determination with
respect to any such dispute shall be final, binding and
conclusive upon all interested parties.

Reserving to itself all rights and privileges granted
to and reserved by the Declarant under said beclaration, the
undersigned, POLQ PARK ASSOCIATES, a Texas General Partnership,
hereby ratifies and confirms all of the terms, conditions and
provisions of said Declaration as the same are herein changed,
amended and completely restated.

WITNESS THE EXECUTION HEREOF this 2§ day of
?ggober, 1985, but effective for all .purposes as of April 16,
2.

POLO PARK ASSOCIATES,
a Texas General Partnership

Scott R. Steenson, Partner

DECLARANT

. The Planning and 2oning Commission ¢f the City of
Midland, Texas, is the appropriate governmental regulatory body
of the City of Midland, Texas, to consent to the amendments,
dgletxons and additions to the Declaration of Covenants, Condi-
tions and Restrictions for Polo Park as set forth in the above
Amendment and Restatement of Declaration of Covenants, Conditions
and Reatrictions for Polo Park and upon due review of the above
set forth Amendment and Restatement does hereby, as its official
act and deed on this day of , 1985, consent
to all of the terms and provisions of sald Declaration as amended
and restated by the above Amendment and Restatement,
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THE STATE OF TEXAS

W

THE COUNTY OF MIDLAND

SUPPLEMENTAL DECLARATION AND AGREEMENT TO
AMENDMENT AND RESTATEMENT OF DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS FOR POLO PARK

ANNEXING GARFIELD PLACE, SECTION ONE :

This Supplemental Declaration and Agreement to. Amend-
ment and Restatement of Declaration of Covenants, Conditions and
Restrictions for Polo P rg Annexing Garfield Place, Section One,
made the ﬂ day of her, 1986 (the "Supplemental Agree-
ment"}, is by and between Polo Park Associates, a Texas general
partnership, and The Exeter Corporation, a Texas corporation.
Polo Park Associates, which is denominated as Declarant of that
certain Declaration of Covenants, Conditions and Restrictions for
Polo Park dated April 16, 1982, and of record in Vol. 720, Page
119 of the Deed Records of Midland County, Texas, as they were
restated in their entirety by document dated October 28, 1985
{said Declaration as restated shall be hereinafter referred to as
the "Declaration". Declarant desires to add or annex additional
real property to the jurisdiction and scheme of the Declaration.
All defined terms set forth in the Declaration are applicable
hereto unless amended hereby. The Exeter Corporation is the
owner of said additional land and is desirous of placing said
land under the jurisdiction and scheme of the Declaration.

THEREFORE, pursuant -to and in exercise of the rights
reserved to the undersigned in and under subparagraph (a) of Ar-—
ticle IT of the Declaration to add or annex additional real prop-
erty to the scheme of the Declaration, the undersigned, Polo Park
Agsociates and Exeter do hereby'agree as follows, to wit: -

WHEREAS, Exeter is the owner of certain real property
described as Block 1, Lots 1-16, and Block 2, Lots 1-11, Garfield
Place, Section One, an addition to the City of Midland, Midland
County, Texas, as recorded in Cabinet ¢, Page 198 of the Plat
Records of Midland County, Texas, and Exeter is desirous of plac-
ing said land under the jurisdiction and scheme of the Declara-
tion; and

WHEREAS, Declarant is desirous of annexing said land to
the Subdivision (as defined in the Declaration} and placing 1t
under the scheme of the Declaration;

: NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS THAT in
consideration of the sum of Ten and No/100 Dollars {($10.00} and
other good and valuable consideration, the receipt and suffi-
ciency of which is hereby acknowledged by Declarant, Garfield’
Place, Section One is and shall hereafter be, effective the date
first above written, a portion of the Subdivision and may be spe-
cifically referred to for convenience of reference as the Gar-
field Place Portion of the Subdivision. Subject to all of the
rights of Declarant set forth in the Declaration to assess the
Tract Owners in the Subdivision, the initial monthly Maintenance
Assessment payable by each Owner in the Garfield Place Portion of
the Subdivision will be $20.00.

Exeter agrees that as soon after the date of execution
of this Supplemental Agreement as may be practicable, it will
plant grass and install an underground sprinkler system in the
common area or areas sct forth in the plat of the Garfield Place
Portion of the Subdivision. 1In addition, Exeter will be respon-
sible for maintaining such common area until Exeter shall have
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paid Declarant a total of Twenty-Five Thousand and No/100 Dollars
{$25,000.00). . Exeter has made a Pifteen Thousand and No /100
Dollars ($15,000.00) down payment to Declarant, receipt of which
is acknowledged by Declarant, and Exeter has promised to pay an
additional Thirty-Five Thousand and No/100 Dollars ($35,000.00)
in conjunction with its sale of the next eighteen Lots in the
Garfield Place Portion of the Subdivision following the execution

. date hereof. Once Declarant receives the sum of $25,000.00 in
the aggregate represented by said $15,000.00 down payment and the
sale of five additional Lots in the Garfield Place Portion, it
will assume responsibility for the maintenance of the common
areas in the Garfield Place Portion of the Subdivision.

Reserving to itself all rights and privileges granted
to and reserved by the Declarant under said@ Declaration, the un-
dersigned, Polo Park Associates, a Texas General Partnership,
hereby ratifies and confirms -all of the terms, conditions and
provisions of said Declaration as the same are herein changed,
amended, mcdified or extended.

Mﬁ‘{, m;'WITNESS THE EXECUTION BEREOF this QIH: day of

1986,
Corpfee . .
POLO PARK ASSOCIATES,
a Texas General Partnership
By
" DECLARANT
THE EXETER CORPORATION
By: ) - /%C
. W. M. Hickey, President
EXETER
THE STATE OF TEXAS . 8§
§
COUNTY OF MIDLAND . ' 8§

This instrument was acknowledged before me on the 2 day
of beY 4 1986, by JAMES LAWSON, Partner of Polo Park Asso-
ciates, exas general partnership, on behalf of said partner—

ship.
Lt’:;?.“::fn,'.:‘: ';',M‘“ Notary Public in and for the
Wy c.m;:.:.. g,,;,.: 2 _;;:l State of Texas
Print Name: . Aukf CARTeR
My Comm. Expires: 1

TBE STATE OF TEXAS . §
§
COUNTY OF MIDLAND §

This instrument was acknowledged before me on the 9#‘ day
of =T, 1986, by W. M, HICKEY, President of The Exeter Cor-
poratiéﬁ?’a Texas corporation, on behalf of said corporation.

LAURA CARTER, Notary Publc Nota%y Public in and for the

In and far the Stete of Toran State of Texas
My Commissiom Expires .20 ~ Print Name:_ LAufA O AT L
© . _My Comm, Expires: Y

: L ¢ RhRRKAARAAIARRRAKKAR A& hRhdd

'Filed for Record orl'-she l‘i day of Oct A.D. 198‘. s a:gfgz o'clock t M
Duly Recorded this the |3 day of Dd A.D. 193‘2 , at 4'2d o'clock f M

ROSENELLE CHERRY, COUNTY CLERK

INSTRUMENT No. __ 1451y ' "“’ZE‘{“ COUNTY:, TEXAS _
_ i By Deputy
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THE STATE OF TEXAS

W

THE COUNTY OF MIDLAND ]

SUPPLEMENTAL DECLARATION AND AGREEMENT TO
AMENDMENT AND RESTATEMENT OF DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS FOR POLO PARK
ANNEXING POLO ESTATES

This Supplemental Declaration and Agreement to Amend-
ment and Restatement of Declaration of Covenants, Conditions and
Restrictions for Polo Park which is for the purpose zf, among
other things, annexing Polc Estates, is made this |g2£- day of
May, 1988 (the "Supplemental Agreement and Declaration®), and is
by and between Polo Park Associates, a Texas general partnership,
("Polo") and CLR Development Group ("CLR"). Polo is denominated
as Declarant of that certain Declaration of Covenants, Conditions
and Restrictions for Polo Park ("Declaration”) dated April 16,
1982, and of record in Vol., 720, Page 119 of the Deed Records of
Midland County, Texas, as such Declaration was restated in its
entirety by document dJdated October 28, 1985, ‘Polo as such
Declarant desires to add or annex additional real property to the
jurisdiction and scheme of the Declaration and to modify the
terms of the Declaration. All defined terms set forth in the
Declaration are applicable hereto unless amended hereby. CLR and
The Roman Catholic Diocese of San Angelo, Texas {the "Diocese")
are the owners of said additional real property known as Polo
Estates and are desirous of placing said property under the
jurisdiction and scheme of the Declaration in accordance with the
terms set forth hereafter.

THEREFORE, pursuant to and in exercise of the rights
reserved to the undersigned in and under subparagaph (a) of
Section 10.4 of Article X of said Declaration to change and amend
the same, in whole or in part, the undersigned, Polo, does hereby
c¢hange and amend the same by adding new Section 6.3 thereto which
is set forth at length hereafter.

And THEREFORE, pursuant to and in exercise of the
rights reserved to the undersigned in and under subparagraph (a)
of Article II of the Declaration to add or annex additional real
property to the scheme of the Declaration, the undersigned, Polo
and CLR do hereby agree as follows, to wit:

WHEREAS, CLR and the bDiocese are the owners of Polo
Estates legally described as an addition to the City of Midland,
Midland County, Texas, as recorded in Cabinet & , Page 22

of the Plat Records of Midland County, Texas, and CLR is desirous

of placing said Polo Estates and the commonly-owned areas thereof
under the jurisdiction and scheme of the Dec¢laration: and

WHEREAS, Polo is desirous of annexing said land to the
Subdivision (as defined in the Declaration) and placing it under
the scheme of the beclaration;

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS THAT in
consideration of the sum of Ten and No/100 Dollars {($10.00) and
other good and valuable consideration, the receipt and suffi-
ciency of which is hereby acknowledged by all of Polo, CLR and
the Diocese, Polo Estates is and shall hereafter be, effective
the date of execution of this Supplemental Declaration and
Agreement by the Planning and Zoning Commission of the City of
Midland, a portion of the Subdivision and may be specifically
referred to for convenience of reference as the "Polo Estates
Portion" of the Subdivision. CLR and Polo agree that in the Polo




L ) FAGE 4 2

Estates Portion of the Subdivision, no residence may be
constructed which contains 1less than 2,500 square feet of
liveable floor space. Subject to all of the rights of Declarant
set forth in the Declaration to assess the Tract Owners in the
Subdivision, the initial monthly Maintenance Assessment payable
by each Owner in the Polo Estates Portion of the Subdivigion will
be $ 9  and effective the date of recordation of this
document, the commonly owned areas of the Polo Estates Portion of
the Subdivision will be maintained in the manner set forth in the
Declaration.

In addition, Polo, CLR and the Diocese hereby specifi-
cally agree that the Common Areas in the Polo Estates Portion of
the Subdivision are hereby conveyed to the Polo Park Homeowners
Association established in the Declaration. Polo and CLR agree
that no buildings will be constructed or placed within the Common
Areas "A" and "B" as-set forth in the Plat of said Polo Estates
Portion of the Subdivision except upon prior approval of the City
Council of the City of Midland, Texas. The specific use to which
said Common Area "A" will be devoted shall be as a screening
fence and for landscaping. The specific use to which said Common
Area "B" will be devoted shall be as a detention basin for storm
water runoff as well as for recreation purposes and landscaping.
Polo and CLR agree that the Polo Park Homeowners Association will
maintain into perpetuity the parkways adjacent to said Common
Areas "A" and "B" in the Polc Estates Portion of the Subdivision.
Parkways for purposes of this Supplemental Agreement and Declara-
tion are defined as those areas running between the Common Areas
and the pavement edges of Bluebird Street and Garfield Street and
Newcastle Drive, respectively. '

In addition, Declarant hereby modifies and amends the
Declaration by adding Section 6.3 thereto which shall read as
follows:

6.3 SUBORDINATION OF LIEN FOR ASSESSMENT. The lien
and charge hereby created shall be inferior and subordinate to
any lien covering any Tract, present or future, granted by the
Owner of a Tract to secure the payment of any purchase money
indebtedness incurred by such Owner in the purchase of the Tract
and/or for the construction and/or permanent financing of any
improvements on the Tract.

Reserving to itself all rights and privileges granted
to and reserved by the Declarant under said Declaration, the
undersigned, Polo hereby ratifies and confirms all of the terms,
conditions and provisions of sald Declaration as the same are
herein changed, amended, modified or extended.

. LTE
WITNESS THE EXECUTION HEREOF this day of
May, 1988.
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iITiam Doss Rogers )

In addition, the undersigned joins herein for the pur-

poses of dedication of the southernmost alley and conveyance of a

portion of Common Area "B" within the Polo Estat Portion of the
L

Subdivision.

Roman Catholi
Angelo, Texas

THE STATE QOF TEXAS )
]
COUNTY OF MIDLAND §

This instrument was acknowledged before me on the /4‘2:day
of May, 1988, by DEANE H, STOLTZ, of Polo Park Assoclates, a
Texas general partnership, on behalf of said partnership.

ey “a Notary Public in and for the

i AT State of Texas

TR L Print Name: 2'2“- !g:!{ [y .
ro ; My Comm. Expires: 5 - alc,l 29

'_z/\" ' .o
- \f"' o -\.r Bue Winkler
[ 0 - ‘ Notary Public State of Texsa
Commission Expires 8-24-89
THE STATE OF TEXAS )
§
COUNTY OF MIDLAND §

This instrument was acknowledged before me on the k; - day
of May, 1988, by DAVID T. CLARK, Partner of CLR Development
Corporation, on behalf of said corporation

JlnLg
THE STATE OF TEXAS §
s
COUNTY OF MIDLAND §

Iﬂ;rgrday

of May, 1988, by JAMES B. LEONARD, Partner of CLR Development

This instrument was acknowledged before me on the

Corporation, on behalf of said partnership.

Q'\.-.- """"" = \.«‘
. DO
S -‘.(‘ : )
2 b ;uzzdankﬁﬁc
:\ "r :
[ N
7 '.-‘Q .

S |
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THE STATE OF TEXAS §
§
COUNTY OF MIDLAND §

This instrument was acknowledged before me on the “fT?: day
of May, 1988, by WILLIAM DOSS ROGERS, Partner of CLR Development
 Corperation, on behalf of said corporation.

o fer
RN L Y
_'\‘\'_‘ ""‘.7-:,(/ ;
.\ - ".“(-. - ic n or )
. STl xa
o ST Print Name: Y4 . N\u\zzﬂMﬁ*Iﬂt
TEL P My Comm, Expires: .
R ."r;
[ I:'"‘.,\ L
THE S'TATE OF TEXAS §
COUNTY OF MIDLAND §

This instrument was acknowledged before me on the La_\g day
behalf of

of May, 1988, by BISHOP MICHAEL PFPEIFER, O.M.I., on
the Roman Catholic Diocese of San Angelo, Texas.
;‘ R A T “"""":‘a
e OF'3HL I '
;/ff.}' ,3) Cvi'THIA A, HUEBARTT .
LI

! LOTARY FUDLIC ) S¥ate of Texas

SVATE OF TEXAS 3 Print Name: CYNMYN/A A. NVEBART T
My Commission Evpuss 4-25-90 ig My Comm. Expires: «-28-90

’]

The Planning and Zoning Commission of the <City of

Midland, Texas, is the appropriate governmental regulatory body

of the City of Midland, Texas, to consent to the amendments,

supplements, deletions and additions to the Declaration of

Covenants, Conditions and Restrictions for Polo Park as set forth

in the above Supplemental Declaration and Agreement to Amendment

and Restatement of Declaration of Covenants, Conditions and

Restrictions for Polo Park Annexing Polo Eatates and upon due

review of the above set forth Supplemental Declargtion does

as its official act and deed on this &é& day of

, 1988, consent to all of the terms an provisions of

claration as amended and restated by the above
Suppleméntal Declaration,

" TO CERTIFY WHICH WITNESS my hand this AT aay of

!%a , 1988.

PLANNING AND ZONING COMMISSION OF
THE CITY OF MIDLAND, TEXAS
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THE STATE OF TEXAS g
COUNTY OF MIDLAND s

¥

HEINEEHE S

N

- on the
This instrument was aaclbcno:tzd%iid bedfac::ie(:" m@irtwnght E
E 3 Sy he City o
2 aga%foihe¢¥¥§:a1ng ;nd ZOnlng Commissaon of t
s gigi;ﬁd, on behalf of said commission.

.,

WML O
LT

-\’i’- o . (\-‘.. L ,\(LL,‘, (Y\rJT)

SO o o Nota\l';LPubllc in and for the

Y ‘ T State of Texas .

i IR Print Name: /. .i},... Reyy - Aty
My Comm. Expires: ;- «-Toe,

R

.

***u*t***t****t************
Filed for Record on the \)5

Duly Recorded this the j

day of

ROSENELLE CHERRY, county CLERK

MIPYAND COUNTY, TEXss
INSTRUMENT No. /00 £o
T \Gettlc e, /

*************************ﬂ

A.D, Ifo. al;///’/c’o 'clock @M
day of / A7 4 ALD, 19 7 ‘Ff t/_@d'ﬂ 0'clock Ay,

£ _Beput
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THE STATE OF TEXAS

W W

THE COUNTY OF MIDLAND

SUPPLEMENTAL DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS PERTAINING TO POLO PARK ADDITION,
AN ADDITION TO THE CITY OF MIDLAND

This Supplemental Declaration of Covenants, Conditions
and Restrictions Pertaining to Polo Park Addition, a agdition to
the City of Midland dated the Sé’t& day of Jeng-,“ 1988 (the
"Supplemental Declaration”), is made y Pole Park Associates, a
Texas general partnership, which is denominated as Declarant of
that certain Declaration of Covenants, Conditions and Restrictions
for Polo Park dated April 16, 1982, and of record in Vol. 720,
Page 119 of the Deed Records of Midland County, Texas, as they
were restated in their entirety by document dated Cctober 28, 1985
(said Declaration as restated shall be hereinafter referred to as
the "Declaration"). Declarant desires to amend the terms of said
Declaration as they pertain to Section Ten (10) of the Subdivision
originally platted as Lot One, Block 5, of Polo Park addition,
Section One of record in Volume C, Page 77 of the Deed Plat
Records of Midland County, Texas and being replatted as Polo Park
Section Ten (10) being a replat of Polo Park, Section Cne, Lot
One, Block Five (the "Replat”) which Replat is of record at Volume

+ Page g? of the Deed Plat Records of Midland County, Texas.

define erms set forth in the Declaration are applicable
hereto unless amended hereby. Declarant additionally desires to
amend the terms of said Declaration as they pertain to the entire
Subdivision.

Therefore, pursuant to and in exercise of the rights
reserved to the undersigned in and under Ssubparagraph {(a) of
Section 10.4 of Article X of said Declaration to change and amend
the same, in whole or in part, the undersigned, Polo Park Associ-
ates, a Texas general partnership, Declarant, amends the same by
adding the following additicnal language pertaining to the Common
Areas in the Subdivision:

The 2-foot Common Area (described by metes and
bounds on Exhibit A, annexed hereto and made a part
hereof) set forth in said Replat adjacent to the 20!
alley is hereby adopted as a Common Area within the
meaning of the Declaration. Said Common Area will
be utilized as a screening fence and will be
maintained in accordance with and for the period set
forth in the Declaration applicable to Common Areas.

In addition, the undersigned amends the Declaration in
the following manner:

Paragraph (f) of Section 8.4 set forth in the

Declaration is deleted in :its entirety. .

Reserving to itself all rights and privileges granted to

and reserved by the Declarant under said Declaration, the

undersigned, Polo Park Associates, a Texas General Partnership,

hereby ratifies and confirms all of the terms conditions and
provisions of said Declaration as the same are herein amended ,
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WITNESS THE EXECUTION HLEREOF this /2 day of Ju:'uﬁ
1988. .

POLO PARK ASSOCIATES,
a Texas General Partnership

/ 2

By: X é‘??f{.&‘/ﬁéum——
ghmeé Al wsonh,/Attorney~in-iact
or/D¢ane H. Stgltz, General
Pagtnler

The Planning and Zontn Commission of the City of
Midland, Texas, is the appropriaté governmental regulatory body of
the City of Midland, Texas, to consent to the amendments, supple-
rments, deletions and additions to the Declaration of Covenants,
.2nditions and Restrictions for Polo Park as set forth in the
above Supplemental Declaration of Covenants, Conditicns and
Restrictions Pertaining to Polo Park Addition Section Ten and upon
due review of the above set forth Supplemental Declaration does
hereby, as - its official act and deed on this _AZ-% day of
==ﬂr-—:ﬁ1fd , 1988, consent to all of the terms and provi-
sio¥is of sald’ Declaration as amended by the above Supplemental
Declaration.

#4
TQ0 CERTIFY WHICH WITNESS my hand this /8 day of

- July . 1988. -

7 [§

ﬂ.C., for Renmie Lynel, PLANNING AND ZONING COMMISSION OF

THE CITY OF MIDLAND, TEXAS

By:f;;;ifiﬁ df{;;iif;ilz

Chairman
THE STATE OF TEXAS §
§
COUNTY OF MIDLAND §
This instrument was acknowledged before me on the /J &
day of uey . 1988, by JAMES A. LAWSON, Attorney-in-fact
for DEARE H, STOLTZ, General Partner of Polo Park Associates, a

Texas general partnership, on behalf of said partnership.

Notary Public in g&nd/for the State
of Texas
Print Name:

My Comm. Expires:

O
"um"".p\\

Alan H. Mayens
Notary Public State of Texas
My Commission Expires

July 5, 19

-
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THE STATE COf TEXAS

th

COUNTY OF MIDLAND

This instrument was acknowledged before me on the (‘fﬁ
day of (Cuady , 1988, by the said Rompame D. Lyned '
Chairman &I 8he Planning and Zoning C(ommisSion of the City of
Midland, on behalf of said commission.

Nawee 72l Dadz

Notary Publjfic 1n and for the State
of Texas

Print Name: pA/AAMey M. 1JATIS
My Comm. Expires: ' g_(g-s9

NANCY H. WATTS
3} ' .o my Puthe, State of Texas
by Gnumssion Expires Mug. 19,
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EXHIBIT “a"
COMMON AREA, POLO PARK, SECTION 10

FIELD NOTES OF A 0.064 ACRE TRACT OF LAND QUT OF THE SW/4 OF SECTION 3,
BLOCK "X", H.P?, HILLIARD SURVEY, MIDLAND COUNTY, TEXAS:

BEGINNING at a 1/2-inch iron rod located in the southwest quarter of Section 3,
Block "X", H.P. Hilliard Survey, Midland County, Texas, said rod being in the
eastern boundary of Pole Park -Section llI as recorded in Cabinet "C", Page 179
of the Midland County Plat Records, for the southwest corner this tract, from
which the southwest corner of said Section 3 bears S 15° 06' 52" E, 643.5 feet
and 5§ 74%.53' 08" W, 818.74 feet;

THENCE N 15° D6' 52" W, along the eastern boundary of said Polo Park - Section
I1I, 405,84 feet to a 1/2-inch ‘iron rod for an internal corner this tract;

THENCE N 49° 50' 36" W, along the eastern boundary of said Polo Park - Section
I1I, 47.87 feet to a 1/2-1nch iron rod in the northeast corner of said Polo Park
Section II1 and the northwest corner of Lot 1, Block 5, Pglo Park - Section I as
recorded in Cabinet "C", Page 77 of the Midland County Plat Records, and in the
curved southern boundary of Castleford Road for the northwest corner this tract;

THENCE northeasterly along the curved southern boundary of Castleford Road and
the northern boundary of said Lot 1, Block S, Polo Park - Section I, Delta Angle
0° 08' 14" left, Radius = 835.00 feet, Chord Bearing = N 48° 48' 14" W, Chord
Distance 2.0 feet, Arc length is 2,0 feet to a 1/2-inch iron rod for the most
northerly northeast corner this tract;

THENCE S 49° 50' 36" E, along the western boundary of a proposed 20 foot alley,
48.46 feet to a 1/2" iron rod for an external corner this tract;

THENCE S 15° 06' 52" E, along the said western boundary of a proposed 20 feoot
alley, 404,46 feet to a 1/2 inch iron rod for an internal corner this tract;

THENCE N 74° 53' 08" W along the southern boundary of a proposed 20 foot alley,
941,10 feet to a 1/2 inch iron rod in the western boundary of Polo Parkway for
the most easterly northeast corner this tract:

THENCE S 11° 17' 53" E, aleng the western boundary of Polo Parkway, 2.0 feet to
a2 1/2-inch iron rod for the southeast corner this tract;

THENCE S 74° 53' 08" W, 943.10 feet to the place of beginning and containing
0.064 acres of land,

V———

**********ititﬂ************

. e -
Filed for Record on the ._--g 2 day of ,}/('(/ LA.D. 19 ré'?(g( a//}~':g(zlock %.M.
Duly Recorded this the gj /__dav of {/{((/4;\ A.D. 19(5"2' ay/(')."-g*&ack ,{2 M
7 ~) — '
R
B

.ossn L3 CHERRY,  cOUNTY.-CLERK
AND com\)}@i?‘£
?Z‘/A > Deputy

*************************;i/

INSTRUMENT No. A 545/
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THE STATE OF TEXAS §
§
THE COUNTY OF MIDLAND §

This Supplemental Declaration of Covenants, Conditions and
Restrictions for Polo Park Establishing Penalties and Enforcement
Procedures for Fajlure toc Pay Assessments made as of the 30th day
of August, 1990 (the "Supplemental Declaration"), is made by Polo
Park Associates, a Texas general partnership (“Declarant"). Polo
Park Associates is the Declarant of that certain Declaration of
Covenants, Conditions and Restrictions for Polo Park dated April
16, 1982, and of record in Vol. 720, Page 119 of the Deed Records
of Midland County, Texas, as they were restated in their entirety
by document dated as of Octcber 28, 1985 and of record at Volume
783, Page 844 of the Deed Records of Midland County, Texas (said
Declaration as restated shall be hereinafter referred to as the
“"Declaration"). Declarant desires to amend the Declaration in
order to provide additional incentives for Owners in the
Subdivision to pay their respective assessments as described in
Article VI of the Declaration and,to provide both Declarant and the
Homeowners Association of Polo Park Subdivision with additional
means to enforce the timely payment of such assessments. For
purposes of this Supplemental Declaration, the defined terms used
herein unless established or modified hereby shall be the defined
terms set forth in the Declaration.

THEREFORE, pursuant to and in exercise of the rights reserved
to Declarant to amend the Declaration as set forth in Section 10.4
of the Declaration, and Declarant having the consent of at least
tifty-one percent (51%) of the outstanding votes of the
Association, Declarant does hereby amend the Declaration in the
following particulars, to-wit:

WITNESGSETH:

WHEREAS, in order to maintain the common areas within the
Subdivision in proper manner and in the best interest of all
residents thereof, it is necessary that the monthly individual
assessments be collected in timely fashion so that the income to
the Board of the Homeowners Association or Declarant, as
applicable, is not interrupted, and

WHEREAS, it has been Declarant's experience that not‘all
Owners of tracts in the Subdivision maintain said assessments 1n a
current and paid status, and

WHEREAS, such failure is a detriment to the other Owners in
the Subdivision who do pay their individual assessments in timely
fashion and

WHEREAS, it is the intention of this Supplemental Declaration
to provide reasonable additional incentives for Owners to pay their
individual assessments in timely fashion;

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS THAT in
amendment of the Declaration in part, Declarant does hereby delete
those provisions set forth therein as Sections 6.07 through 6.09,
both inclusive, and does hereby replace them with the following:

Fdenrbell 19PMITR10-ap. doc.
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Section €.7 - Date of Commencement of Assessments:

. The Maintenance Assessments
shall commence to be levied on the date fixed by the Board for such
commencement. The Board or Declarant, as applicable, may prescribe
from time to time that the Maintenance Assessments are to be
collected on an annual, semi-annual, ¢uarterly or monthly basis
and, apcordingly, the Board or Declarant, as applicable, shall
prescribe the appropriate due dates. All Maintenance Assessments
or proportionate parts therecf shall be collected in advance. The
due date or dates of any Special Assessment or Individual
Assessment under Sections 6.3 and 6.4 hereof, shall be fixed in the
resolution authorizing any such assessment. Any assessment shall
become delinquent if not paid within 30 days following its due
date. At least 60 days prior to the due date of any of the types
of assessments described herein, the Board shall deliver or mail to
every Owner subject thereto written notice of the assessment, its
amount or rate and its due date, provided however, that in the case
of Maintenance Assessments, the Owner shall be entitled to notice
thereof provided no more often than on an annual basis. In
addition, in the case of Maintenance Assessments, the written
notice prescribed herein shall provide whether such assessments are
to be collected on an annual, semi-annual, gquarter-annual or
monthly basis.

Section 6.8 - Duties of the Board or Declarant Regarding
Collection of Assessments.

A. The Board or Declarant, as applicable, shall
maintain a roster of the Tracts, the assessments applicable to
each, the due date of each of such assessments, and whether any of
such assessments is in default, which roster be kept in the offices
of Declarant or the Association.

B. The Board or Declarant, as applicable, shall, upon
reascnable dewmand, furnish to any Owner originally liable for any
assessment, a certificate in writing signed by an officer of the
Association, setting forth whether said assessment has been paid.
such certificate shall be conclusive evidence of payment of any
assessment therein stated to have heen paid. A reasonable charge
may be made by the Board or Declarant, as applicable, for the
issuance of such a certificate.

Section 6,9 - Effect of Non-Pavpent of Assessments. If
any assessment described herein and made in accordance herewith

shall not be paid within 30 days from the due date established for
same, then it shall, along with interest at the highest rate
permitted by law (which shall be the "indicated rate ceiling"”
within the meaning of Article 5069-1.04, Texas Revised Civil
Statutes) plus reasonable attorney's fees, become a debt secured by
the self-executing lien described in Section 6.1 hereof on the
Tract or Tracts of the non-paying Owner and may be enforced at law
or in equity in judicial or non-judicial foreclosure proceedings at
the option and election of the Association in accordance with law.
In addition to the above, if an Owner shall fail to pay an
assessment within 30 days from the due date of same, (the due date
for monthly assessments shall always be on the first of the month
to which the assessment applies) the Board or Declarant, as
applicable, shall be entitled to (i) withdraw all voting and other
privileges from the Owner whose assessment or assessments are past
due hereunder until all assessments, penalties and interest
hereunder on the assessments shall be paid in full by the Owner,
and (ii) for each month that a given assessment shall be past due
add on an even increasing surcharge computed as follows:

For the first month that the assessment shall be past due the
surcharge shall equal the amount of the assessment. For the
second month, the additional surcharge shall be double the
amount of the assessment. For the third month, the additional
surcharge shall be triple the amount of the past due

[\doorbelh | 99RO0 1 0-sup.doc. 2
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assessment, and s0 on with like increases until the end of the
first year that the assessment shall be past due. After the
first year, the past due assessment shall, in addition to the
interest prescribed hereunder shall accrue additional monthly
surcharges thereafter in the amount of double the amount of
the original assessment until the full amount of the past due
assessment together with all other sums which are entitled to
be charged to the Owners hereunder shall have been paid in
full.

To illustrate the operation of this Section, an example of a
past due assessment in the original amount of $10.00 will be
used:

It shall accrue, without regard to interest and other
penalties hereunder, surcharges as follows:

pastoueuo._g._a_z;&_i_e._v_&_a_l_q_u_u_lz
Surcharge $10 $20 $30 $40 $50 $60 $70 $80 $30 $100 $110 $120 s20

After 13 months the total amount of surcharges attributable to
the original past due assessment would amount to $800.00 and

Any remedy reserved by the Association for non-payment of
assessments contained herein shall not be exclusive of any other
remedy available to it for recovery of any monetary or other
damages.

Sectjon 6.10 -~ gGrace Period. The intent of this
Supplement to the Declaration is that it shall be fully applicable

Declaration. In order to ensure fairness in the imposition of the
additional remedies for collection of assessments, all Owners who
are past due shall have 30 days from the date of recordation of
this Supplemental Declaration to pay said assessments up to a
current status. After said 30 day period, all remedies hereunder
shall be available to the Board or Declarant, as applicable.

In addition to all of the above, any time that the term
"Maintenance Assessment" shall appear in the Declaration, it is
hereby deleted and replaced with the term "Monthly Homeowners'
Dues",

Reserving to itself all rights and privileges granted to and
reserved by the Declarant under said Declaration, the undersigned,
Polo Park Associates, a Texas General Partnership, hereby ratifies
and confirms all of the terms, conditions and provisions of said
Declaration as the same are herein changed, amended, modified or
extended,

WITNESS THE EXECUTION HEREOF this _2Ovw day of ﬁuc;us.T—
19s%0,.

POLO PARK ASSOCIATES,
a Texas General Pe

lorney in Fact

DECLARANT

TAdcrrbeilh 1 RA0RR 10-mup. doc. k)
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THE STATE OF TEXAS §
COUNTY OF MIDLAND §

Tl-tifuinst ent was acknowledged before me on the S0 day
of ' , 1990, by JAMES A. LAWSON, of Polec Park
Associates a Texas general partnership, on behalf of said
partnership.

7

Notary's Commission Expires:
[0-25-73

Notary ic, é‘Eate of Texas
Notary's inted Name:
Party Mooge

The Planning and Zoning Commission of the City of Midland,
Texas, is the appropriate governmental regulatory beody of the City
of Midland, Texas, to consent to the amendments, deletions and
additions to the Declaration of Covenants, Conditions and
Restrictions for Polo Park as set forth in the above Supplemental
Declaration and upon due review of the above set forth Supplemental
Declaration does hereby, as its official act and deed, by and
through its duly authorized and empowered officer, on th1s

day of , 1990, consent to all of the terms and provisions of
said Declaration as supplemented by the above Supplemental
Declaration.

TO CERTIFY WHICH WITNESS my hand this / 7d'{t day of _Aﬂ&éﬂb
1990.

r

PLANNING AND ZONING COMMISSION
OF
THE CITY OF MIDLAND, TEXAS

BY:

"..J:_UL,
Chalrman

STATE OF TEXAS §

§

COUNTY OF MIDLAND §
his instrument was acknowledged before m7 on, the ! ZM. day of
, 1990, by the said _ A4 e ,

ULU:‘Ch irman of the Planning and Zoning Comm.sslon of the Ccity of
Midland, Texas, on behalf of said commission.
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" THE STATE OF TEXAS § 11118 ?
3 COUNTY OF MIDLAND § f‘:
! {
i ¥
’! SUPPLEMENTAL DECLARATION AND AGREEMENT TO i’;
a'[ AHENDMENT AND RESTATEMENT OF DECLARATION OF I:
i COVENANTS, CONDITIONS AND RESTRICTIONS FOR POLO PARK Ny
5 ANNEXING POLO ESTATES SECTION 2 ;
H i
g This Supplemental Declaration and Agreement to Amendment and Restatemgnt %
) of Declaration of Covenants, Conditions and Restrictions for Polo Park which ’F
{{ is for the purposes 3!’, among other things, annexing Polo Estatﬁs Section 2, jl
3 is made this QS ™ day of FS bruary » 1991 (the “Supplemental )
if Agreement and DecTaration”), and 7s by and between Polo Park Associates, a i
1 Texas general partnership, ("Polo") and James B. Leonard. pPolo is denominated Q
E: as Declarant of that certain Declaration of Covenants, Conditions and b
3 Restrictions for Polo Park (“Declaration”) dated April 16, 1982, and of record il
3 in vol, 720, Page 119 of the Deed Records of Midland County, Texas, as such i
% Declaration was restated in its entirety by document dated October 28, 1985, ;
s Polo as such Declarant desires to add or annex additiona) real property to the i
4 Jurisdiction and scheme of the Declaration and to modify the terms of the i
9. Declaration. A1l defined terms set forth in the Declaration are applicable s
: hereto unless amended hereby.  James B. Leonard Is the owner of said i
é additional real property known as Polo Estates Section 2 and is desirous of ,’;
: Placing said property under the jurisdiction and scheme of the Declaration in M
; accordance with the terms set forth hereafter. !‘,
,i THEREFORE, pursuant to and in exercise of the rights reserved to the g
N undersigned in and under subparagraph (a) of Section 10.4 of Article X of said a
] Declaration to change and amend the same, in whole or in part, the i
3 undersigned, Polo, does hereby change and amend the same by adding new Section b
4 6.3 thereto which is set forth at length hereafter, i
! 5
.3{ And THEREFORE, pursuant to and in exercise of the rights reserved to the £
3 undersigned in and under subparagraph (a) of Article II of the Declaration to 1—{
i'f add or annex additional real property to the scheme of the Declaration, the s
i undersfgned, Polo and James B. Leonard do hereby agree as follows, to wit: 5.
I A :
i WITNESSETH: i
g 22INESSETH i
K] WHEREAS, James B. Leonard is the owner of Polo Estates Section 2 tegally £
¥ described as an addition to the Cit of Midland, Midiand County, Texas, as it
it recorded in Cabip - . Page of the Plat Records of Midtand County, !,"
3 Texas. and Jameg ! ~~onard is desirous of ptacing said Polo Estates Section 2 ¥
i and the Ccommonty-own:J areas thereof under the Jurisdiction ang scheme of the l‘
it Declaration; and 4
” B
;} WHEREAS, Polo is desirous of annexing said land to the Subdivision (as L
it defined in the Declaration) and placing it under the scheme of the E
3 Declaration; 2
:f NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS THAT in consideration of ;,
z the sum of Ten and No/100 Dollars {$10.00) and other good and valuable &
i consideration, the receipt and sufficiency of which is hereby acknowl edged by :{
i; both Polo and James B, Leonard, Poto Estates Section 2 is and shall hereafter A
i .be, effective the date of execution of this Supplemental Declaration and ¥

Agreement by the Ptanning and Zoning Commission of the City of Midland, a {t
“ . portion of the Subdivision ang may be specifically referred to for convenience }f
7: - of reference as the "Polo Estates Section 2 Pportion” of the Subdivision, i
- Jame; B, Leonard and Polo agree that in the Polo Estates Section Z Portion of {f
i’l the Subdivision, no residence may be constructed which contains less than (,-l
b 2,500 square feet of _hvab]e floor space. Subject to aly of the rights of 5
'-5 Declarant set forth n the Declaration to assess the Tract Owners in the i

Subdivision, the initial monthly Maintenance Assessment Payable by each Owner ”
} in the Polo Estates Section 2 Portion of the Subdivision will be $25.00 ang ,w
5 effective the date of recordation of this document, the commonly owned areas l”
! of the Polo Estates Section 2 Portion of the Subdivision wil} be maintained in l"
3 the manner set forth in the Declaration. ;{
" In addition, Polo and James B. Leonard hereby specifically agree that the j!
) o
i ;
j
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Common Area in the Polo Estates Section 2 Portion of the Subdivision are
hereby conveyed to the Polo Park Homeowners Association established in the
Declaration. Polo and James B. Leonard agree that no buitdings will be
constructed or placed within the Common Area “A" as set forth in the Plat of
said Polo Estates Section 2 Portion of the Subdivision except upon pricr
approval of the City Council of the City of Midland, Texas. The specific use
to which said Common Area "A" will be devoted shall be as a detention basin
for storm water runoff as well as for landscaping. Polo and James B, Leonard
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3‘ agree that the Polo Park Homeowners Association will maintain into perpetuity
% the parkway adjacent to said Cormon Area in the Polo Estates Section 2 Portion
ﬁ of the Subdivision. "Parkway" for purposes of this Supplemental Agreement and
“ Declaration is defined as the area running between the Common Area and the
i pavement edge of Knights Ptace Court as set forth on the Plat

e
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In addition, Declarant hereby modifies and amends the Declaration by
adding Section 6.3 thereto which shall be applicable to Polo Estates Section 2
Portion of the subdivision only and which shall read as follows:

il g XY

6.3 SUBORDINATION OF LIEN FOR ASSESSMENT. The Tien and charge hereby
created shall be inferior and subordinate to any iien covering any Tract,
present or future, granted by the Owner of- 2 Tract to secure the payment of
any purchase money indebtedness incurred by such Owner in the purchase of the
Tract and/or for the construction and/or permanent financing of any
improvements on the Tract.
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Reserving to itself ali rights and privileges granted to and reserved by
the Declarant under said Declaration, the undersigned, Polo hereby ratifies
and confirms all of the terms, conditions and provisions of said Declaration

as the same are herein changed, amended, mod o extended.
WITNESS THE EXECUTION HEREOF this “2d™ ! gay of :] , 1991,
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THE STATE OF TEXAS §
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COUNTY OF MIDLAND §
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This ipstrument was acknowledged before me on  the t;23 %EZ day of

» 1991, by.DEANE H. STOLTZ artrer, of Polo Park Association,
.. Dartnership, on behalf of sdid partper ip

WY A,
,ﬁﬁ\ LISA WARREN
'C'm'\.‘ ._!_! Notery Public, State of Texas
\'»,\E,{QB‘ My Comm. Exp, 10-17.94
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THE STATE OF TEXAS §

§
COUNTY OF MIDLAND §

is instrument was acknowiedge before me on the & §L’ day of
e - 1991 by JAMES B. LEONARD,.- < Gy
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N Y PUBLIC, STATE OF TEihS

Thg Planning and Zoning Commission of the City of Midland, Texas, is the
appropriate governmental regulatory body of the City of Midland, Texas, to
consent to the amendments, suppiements, deletions and additions to the
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Declaration of Covenants, Conditions and Restrictions for Polo Park as set

forth in the above Supplemental Declaration and Agreement to Amendment and &
Restatement of Declaration of Covenants, Conditions and Restrictions for Polo ;
Park Annexing Polo Estates Section 2 and upon due review of the above set |
forth Supplemental Declaration does hereby, as its official act and deed on L‘
this 3rcl day of Jupa » 1981, consent to all of the terms and by
provisfons of ‘said Declaration —as amended and restated by -the above 1
Supplemental Declaration. jr
. Syl ¢
TO CERTIFY WHICH KITNESS my hand this 2K, of { ZCMZE , ﬁ
91. &
PLANNING AND ZONING COMMISSION OF L[
THE CITY OF MIDLAND, TEXAS i[
' )
BY: fJ
31 rman i
#
THE STATE OF TEXAS g ;;
COUNTY OF MIDLAND § - %‘
This instrument was acknowledged before me on the 3rd  day of ?_'
» 1981, by the said rk Wellen » Chairman of the )
PYanning and Zoning Commission of the City of MidTand, on behalf of said i
commission, Vi
i
L
i
LIC, STATE OF TEVAS §i
;--O l-cl---.cn-----.----n------n--c--z S
JO ANN CAMBRON il
+ Metery Public, Stata of Texgs § k
E My Commission Exp, 7-29.91 :' _::;
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Filed for Record on the __/ﬁ_day of Aixee)  ap. 199/, at_/_oi‘?)o'clock_fim.

Duly Recorded this the _Q{/_day of e an, 1977 at@;clock_a’___/_{;.
U

ROSENELLE CHERRY, COUNTY CLERK

INSTRUMENT No. /' // / F
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STATE OF TEXAS 6856

S R s ]

COUNTY OF MIDLAND

AMENDMENT AND RESTATEMENT OF
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
POLO PARK

The undersigned, Polo Park Associates, formerly a Texas General Partnership,
denominated as Declarant of that certain Declaration of Covenants, Conditions and
Restrictions for Polo Park which Declaration is dated April 16, 1982 and is of record in Vol.
720, Page 119 of the Deed Records of Midland County, Texas, desires, in contemplation of
the incorporation of the Polo Park Homeowner’s Association, to make substantial changes
in the terms and provisions thereof, and considers a complete restatement thereof to be the
most expedient method or manner in which to accomplish its purposes.

Therefore, pursuant to and in exercise of the rights reserved to the undersigned in
and under subparagraph (a) of Section 10.4 of Article X of said Declaration to change and
amend the same, in whole or in part, the undersigned, Polo Park Associates does hereby
change and amend the same by amending various provisions thereof, by deleting certain
provisions thereof, by adding certain new provisions thereto and by restating said
Declaration, as so changed, supplemented and amended, in its entirety, which restatement
is as follows:

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
(the "Declaration") is made this 16th day of April, 1992, by POLO PARK ASSOCIATES
(hereinafter referred to as "Declarant”) effective for all purposes as of April 16, 1982with
the full approval and consent of Polo Park Homeowner’s Association which consent is
appended hereto:

WITNESSETH:

WHEREAS, Declarant is the deveioper of certain real property located and sitvated
in Midland County, Texas described as Polo Park Section I of record at Plat Cabinet C, Page
77; Polo Park Section II of record at Plat Cabinet C, Page 147; Polo Park Section IV of
record at Plat Cabinet C, Page 193; Garfield Place Section One of record at Plat Cabinet
C, Page 198; Polo Park Section 6 of record at Plat Cabinet D, Page 356; Polo Park Section
7 of record at Plat Cabinet D, Page 373; Polo Park Section 8 of record at Plat Cabinet D,
Page 376; Polo Park Section 10 of record at Plat Cabinet F, Page 24; Polo Park Section 11

Midland County, Texas), which plats represent all of the plattings and/or annexations of the
community unit development known as "Polo Park" effective as of the dates of their
respective plattings and/or annexations, Declarant desires to take advantage of the

Edcorbeh 19960 amandmen
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NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS THAT the
property situated in the Subdivision is and shail be held, transferred, sold, conveyed and
occupied subject to the covenants, conditions, restrictions, casements, charges and liens
(sometimes collectively referred to herein as "the Covenants and Restrictions™) hereinafter

set forth:

ARTICLE 1.

CONCEPTS AND DEFINITIONS
The following words, when used in this Declaration or any further Supplemental

Declaration (unless the context shall otherwise clearly indicate or prohibit), shall have the
following respective concepts and meanings:

(a)  "Association” shall mean and refer to the entity which will have the
power, duty and responsibility of maintaining and administering the Common Areas
and administering and enforcing the Covenants and Restrictions and collecting and
disbursing the assessments and charges hereinafter prescribed. The Association, as
of the date of recordation of this Declaration and continuing thereafter for an
indefinite period of time, exists as an unincorporated association. At a point in time
deemed appropriate by the Declarant but prior to the tenth anniversary of the
recordation of this Declaration, consistent with the objectives herein and the
circumstances then existing, the Declarant will cause the incorporation of the
Association as a non-profit corporation under the laws of the State of Texas (under
the name "Polo Park Homeowners Association, Inc." or a similar or comparable
name, depending upon the then-existing availability of such corporate name(s)) for
the purposes set forth herein.

(b)  "Subdivision" in addition to its meaning as previously defined herein,
shall mean and refer to any additions to such residential real property, which is or are
subject to this Declaration of any Supplemental Declaration prepared and filed of
record pursvant to the provisions of Article I hereof.

()  "Common Areas" shall mean and refer to any and all areas of land
within the Subdivision which are known, described or designated as common green,
common areas, parks, recreational easements, boulevards, greenbelts or open spaces
on any recorded plat of the Subdivision, including but not limited to those specifically
mentioned and cited above, or which are intended for or devoted to the common use
and enjoyment of the Members of the Association, together with any and all
improvements that are now or may hereafter be constructed thereon. Specific
mention of certain of the Common Areas and Covenants and Restrictions with
respect thereto are made as follows:

(1) The Common Area in Section Two of the Subdivision, sometimes
known as "Common Area No. 5," in the records relating to subdivisions
maintained by the City of Midland, Texas, will, in accordance with and subject
to all of the covenants, conditions and restrictions contained herein which are
applicable to Common Areas, be occupied by a clubhouse, together with
swimming pooi and one tennis court, with immediately adjacent paved parking
area. Pedestrian ingress and cgress to and from said Common Area No. §
shall be by means of that certain ten-foot wide access easement from
Devonshire Court (as set forth on the plat of the Subdivision) to said
Common Area No. 5.

(2) No buildings will be constructed or placed within the Common
Areas "A" and "B" as described in the plat of Polo Estates Portion of the
Subdivision except upon prior approval of the City of Midland, Texas.
Common Area "A" of the Polo Estates Common Area will be devoted to use

Extoortsl 1990 amendaper;: 2
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as a screening fence and for landscaping. The specific use to which Common
Area "B" will be devoted shall be as a detention basin for storm water runoff,
as well as for recreational purposes and landscaping. The Association wil
maintain the parkways adjacent to said Common Areas "A" and "B" in the
Polo Estates Portion of the Subdivision for purposes of parkways. Parkways,
for purposes of this paragraph, are defined as “those areas running between
the Common Areas and the pavement edges of Bluebird Street and Garfield
Street and Newcastle Drive, respectively,

(3) The two foot Common Area which is described as Common Area,
Polo Park, Section Ten and which is adjacent to the twenty foot alley as a
Common Area, will be utilized as a screening fence.

Declarant proposes to hold record title to the Common Areas, consistent with
the objectives envisioned herein and subject to the easement rights herein of the
Members to use and enjoy the Common Areas, for an indefinite period of time and
at a point in time (deemed appropriate and reasonable by the Declarant but prior
to the tenth anniversary of the recordation of this Declaration) after the Association
has been incorporated, record title to the Common Areas will be transferred from
the Declarant to the Association free and clear of any and all liens or other
encumbrances by covenants of general warranty. Declarant reserves the right to
€xecute any open space declarations applicable to the Common Areas which may be
permitted by law in order to reduce property taxes.

(d) "Tract" shall mean and refer to any plot or tract of land shown upon
any recorded subdivision map(s) or plat(s}) of the Subdivision, as amended from time
to time, which is designated as a lot or tract therein and which is or will be improved
with a single-family residential dwelling (which term includes detached single family
residences and townhouses) or duplex in conformity with any building restrictions
applicable thereto.

(e)  "Owner" shall mean and refer to cach and every person or business
entity who is a record owner of a fee or undivided fee interest in any Tract subject
to these Covenants and Restrictions; however, the word "Owner" shall not include
person(s) or entity(ies) who hold a bona fide lien or interest in a Tract as a security
merely for the performance of an obligation.

()  "Member” shall mean and refer to an Owner of a Tract.

(g} "Declarant" as previously defined herein, shall mean and refer to Polo
Park Associates, and its successors and assigns, if any. No person or entity, merely
by purchasing one or more Tracts from Polo Park Associates, or its successors and
assigns in the ordinary course of its business shall be considered to be "Declarant”,

ARTICLE 1I.
ADDITIONS TO SUBDIVISION SUBJECT
TO THIS DECLARATION

Subdivision. Additioral land may become subject to this Declaration in any
of the following manners, to-wit:

(a) Declarant may add or annex additional real property (from time to time
and at any time) to the scheme of this Declaration by filing of record in Midiand
County, Texas a Supplemental Declaration of Covenants, Conditions and Restrictions
or other amendatory document which shall extend the scheme of the Covenants and
Restrictions of this Declaration to such property, PROVIDED, HOWEVER, that any
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such Supplementary Declaration may contain such complementary additions and
modifications of the Covenants and Restrictions contained in this Declaration as may
be necessary to reflect the different character, if any, of the added properties and as
are not inconsistent with the concepts and purposes of this Declaration;

(b) In the event any person or entity other than the Declarant desires to
add or annex additional residential and/or common areas to the scheme of this
Declaration, such annexaiion proposal must have the prior written consent and
approval of the majority of the outstanding votes within each voting class of the

Association;

(¢)  Any additions made pursuant to paragraphs (a) and (b) of this Article
I, when made, shali automatically extend the jurisdiction, functions, duties and
membership of the Association and the Architectural Control Committee to the
properties added and correspondingly subject the properties added to the Covenants
and Restrictions contained in this Declaration or any Suppiementary Declaration

thereto; and

(d)  Upon a merger or consolidation of the Association (as an incorporated
entity) with another association, its properties, rights and obligations may, by
operation of law, be transferred to another surviving or consolidated association or,
alternatively, the properties, rights and obligations of another association may, by
operation of law, be added to the properties, rights and obligations of the Association
as a surviving corporation pursuant to such a merger. The surviving or consolidated
association may administer the Covenants and Restrictions established by this
Declaration for the Subdivision together with the covenants and restrictions
established upon any other properties over which it would then have jurisdiction as
one scheme.

ARTICLE III
MEMBERS VOTING RIG IN ON

Section 3.1 - Membership. Every owner of a Tract shali automatically be, and

untii such Owner shall cease to own such Tract must remain, a Member of the Association
in good standing.

Section 3.2 - Voting Rights. The Association shall have two classes of voting

membership:

CLASS A: Class A Members shall be all Tract Owners other than Class B
Members. Class A Members shall be entitled to one vote for each Tract in which
they hold the interest required for membership. When more than one person holds
such interest or interests in any Tract, all such persons shall be Members, and the
vote for such Tract shall be exercised as they, among themselves, determine, but in
no event shall more than one vote be cast with respect to any Tract.

CLASS B: Class B Members shall consist of the Declarant and Tract Owners
who are engaged in the process of constructing residential dwellings on their
respective Tracts for sale to consumers. A Class B Member (excluding the
Declarant) shall be entitled to one vote for each Tract owned. The Declarant alone,
however, shal} be entitled t0 six votes for each Tract it owns or in which it owns a
lien of whatever kind or character; provided, however, that after April 16, 1992,
Declarant shall be entitled to one vote only for each Tract that it owns or in which
it owns a lien of whatever kind or character. The Class B Membership shall cease,
and each Class B Member shall become a Class A Member:

E\doneball 1996 Aumendment 4
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() when the total number of votes outstanding in the Class A
Membership is eight times greater than the total number of votes outstanding
in the Class B Membership; or

(i)  onthe tenth anniversary date of the lawful commencement date
of the Association as an incorporated entity,

whichever occurs first in time,

Notwithstanding the aforementioned voting rights within the Association and
consistent with the provisions of Article X hereinafter, until:

(a)  The Declarant no longer owns:
€] record title to any Tract; and
(i)  a lien interest in any Tract; and

(iii) utle to any adjoining acreage intended by Declarant to be
developed as an additional section or phase of the Subdivision; or

(b)  The tenth anniversary of April 16, 1982,

whichever occurs first in time, neither the Association nor the Members shall take any action
or inaction with respect to any matter whatsoever without the consent and approval of the
Declarant, which consent shall not be unreasonably withheld or delayed.

Section 3.3 - Quorum Notice and Voting Requirements.

(a) Subject to the provisions of Sections 3.2, 4.3, and 10.4 hereof, as well as
paragraph (c) of this Section, any action upon which the Members shall be required to vote
shall require the assent of the majority of the Members of the Association voting in person
or by proxy with respect to each matter requiring a vote of each Member at a meeting duly
called for such purposes, written notice of which and a proxy pertaining to whijch shall be
given to all Members not less than thirty days nor more than sixty days in advance and shall
set forth the purpose or purposes of such meeting. Any proxy sent to the Members shall
be deemed received by each member three days after it is mailed. If it is not returned to
the Association within ten days of its receipt by the Member, each Member who fails to
return it and who does not attend the meeting to vote in person will be deemed to have
voted at the noticed meeting in favor of the matter or matters proposed by the Association.

(b}  The quorum required for any action referred to in paragraph (a) of this
Section shall be as follows:

At the first meeting called, the presence at the meeting of Members,
or of legitimate proxies, entitled to cast sixty percent of all of the votes of the
Association shall constitute a quorum, If, however, such a quorum is not present at
the first meeting, an additional meeting or meetings may be called for the same
purposes of such first meeting, subject to the notice requirement hereinabove set
forth, and the required quorum at each such subsequent meeting shall be one-half
of the required quorum for the preceding meeting; provided, however, that no such
subsequent meeting shall be held more than ninety days following the first meeting.

(¢}  As an alternative to the procedure set forth above, but subject to the
provisions of Section 3.2 above, any action referred to in paragraph (a) of this Section 3.3
may be taken with the assent given in writing and signed by Members who coliectively hold
or control more than sixty percent of the outstanding votes of the Association.
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(d)  Except as specifically set forth in paragraph (a) of this Section 3.3 or
elsewhere in this Declaration:

@) during the period of time that the Association is unincorporated,
the Declarant shall have the right and option to prescribe reasonabile procedures for
meetings (if any) of the Members; and

(i)  subsequent to incorporation, notice, voting and quorum
requirements for the Association shall be consistent with its Articles of Incorporation
and Bylaws, the original of which Bylaws shall be set forth at length in this
Decilaration, as the same may be amended from time to time,

(e)  Notwithstanding anything to the contrary contained herein, shouid the
Association in a given year wish to make any capital expenditure which amounts to in excess
of twenty-five percent (25%) of the Association's budget for that year, fifty-one percent
(51%}) of the Members voting at a duly called meeting in person or by proxy must vote in
favor of such expenditure,

ARTICLE IV.
PROPERTY RIGHTS IN THE COMMON AREAS

ction 4.1 - Msmmnw Subject to the provisions
of Section 4.3 hereof, every Member and each individual who resides with 2 Member in 2
residence located on a Tract shall have a right and easement of use, recreation and
enjoyment in and to the Common Areas and such casement shali be appurtenant to and
shall pass with the titie 10 cach respective Tract, PROVIDED, HOWEVER, such easement
shall not give such person (excluding the Declarant) the right to make alterations, additions
or improvements to the Common Areas. Such easements shall be limited to Members and
individuals who reside with Members in a residence located on a Tract. No Member shall
do anything or permit anything to be done on or in the Common Areas which would violate
any applicable public law or zoning ordinance or which would result in the cancellation of
or increase in any insurance carried by the Association or which would result in the violation
of any law or any rule or regulation promulgated by the Board. Any such violation will
subject the Member or individual residing with him who perpetrates such violation to the
Special Individual Assessment pursuant to Article VI hereof. No alcoholic beverages may
be sold on the Common Areas, but Members will be entitled 10 carry alcoholic beverages
onto the Common Areas for their own consumption.

Section 4.2 - Title to the Properties. The Declarant will hold record
title to the Common Areas for an indefinite period of time, subject to Article | paragraph
(c) hereof, and subject to the easements set forth in Section 4.1 above. The Declarant shall
have the right and option (without the joinder and consent of any person or entity, save and
€xcept any consent, joinder or approval required by the City of Midland) to encumber,
mortgage, alter, improve, landscape and maintain the Common Areas, provided that
Declarant fully and timely complies with any and all requirements of the City of Midland
with respect thereto. The Association (as an incorporated entity) will, once this conveyance
is made by Declarant to the Association in accordance hereunder, hold title to the Common
Areas and no Member or Owner will have a direct or undivided ownership interest in the
Common Areas.

L]

Section 4.3 - EMQMM. The rights and easements of use,
recreation and enjoyment created hereby shall be subject to the following:

(a) The right of the Declarant (during the time the Association is
unincorporated) or the Association (as an incorporated entity) to prescribe
reasonable regulations governing the use, operation and maintenance of the Common
Areas by the Members. The Board shall have the powers set forth in Section 5.2 of
Article V with respect to enforcement of such ruies and regulations. A Member who
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shall be determined by the Board or by judicial action to have violated said rules and
regulations shall be liable to the Association for all damages and costs, including
reasonable attorney's fees;

(b)  Liens or mortgages placed against all or any portion of the Common
Areas with respect to monies borrowed by the Declarant to develop and improve the
Common Areas or by the Association (as an incorporated entity) to improve or
maintain the Common Areas;

(c)  The right of the Declarant or the Association to enter into and execute
contracts with any party (including, without limitation, the Declarant) for the purpose
of providing maintenance or such other materials or services consistent with the
purposes of the Association and/or this Declaration:

(d)  The right of the Declarant or the Association (as an incorporated
entity) to take such steps as are reasonably necessary to protect the Common Areas
against foreclosure;

(¢)  The right of the Declarant or the Association to suspend the voting
rights of any Member and to suspend the right of any Member to use or enjoy any
of the Common Areas for any period during which any assessment against a Tract
owned by such Member remains unpaid, and for any period not to exceed sixty days
for an infraction of the then-existing rules and regulations for use of the Common
Areas; and

(f)  Subject to approval by written consent by the Members holding or
controlling 50% or more of the outstanding vates of the Association, to dedicate or
transfer all or any part of the Common Areas to any municipal corporation, public
agency, governmental authority, or utility for such purposes and upon such conditions
as may be agreed to by such Members.

ARTICLE V.
GENERAL POWERS AND DUTIES OF THE BOARD
F O (9]
Section 5.1 - a tics with Respect to Assessments. The affairs of

the Association, whether it is existing as an incorporated or unincorporated entity, shall be
conducted by its Board of Directors ("the Board"). The Board, for the benefit of the
Association, the Common Areas and the Owners shall provide for and shall pay for out of
a fund maintained by it and made up of the Monthly Homeowner’s Dues, the Special
Assessments and the Individual Assessments provided for in Article VI hereof, the following
expenses associated with and related to the Common Areas:

(a)  Care, preservation and maintenance of the Common Areas and the
furnishing and upkeep of ali personal property located in, on and/or affixed to the
Common Areas;

(b)  Charges for taxes, insurance and utilities (including, but not limited to
electricity, gas, water and sewer charges) which pertain to and are related to the
Common Areas only;

(c)  The services of a person or firm (including affiliates of the Declarant)
to manage the Association or any separate portion thereof, to the extent deemed
advisable by the Board, and the services of such other personnel as the Board shall
determine to be necessary or proper for the operation of the Association, whether
such personne! are employed directly by the Board or by any manager hired by the
Board pursuant hereto;
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(d)  Legal and accounting services; and

(¢)  Anyother materials, supplies, equipment, labor, services, maintenance,
repairs, structural alterations, taxes or assessments which the Board is required to
obtain or pay for pursuant to the terms of this Declaration or which in its opinion
shall be necessary or proper for the operation or protection of the Association or for
the enforcement of this Declaration.

Section 5.2 - Other Powers apd Duties. The Board shall have the following

additional rights, powers and duties:

(a)  to execute all declarations of ownership for tax assessment purposes
with regard to any of the Common Areas owned by the Association as an
incorporated entity;

(b)  toenter into agreements or contracts with insurance companies, taxing
authorities, the holders of first mortgage liens on the individual Tracts, utility
companies and companies maintaining security in the Subdivision with respect to:

(i) any taxes or insurance coverage on the Common Areas; and
(i)  utility installation, consumption and service matters.

(c)  to borrow funds to pay costs of operation, secured by assignment or
pledge of rights against delinquent Owners, if the Board sees fit;

(d)  to enter into contracts, maintain one or more bank accounts, and,
generally, to have all the powers nhecessary or incidental to the operations and
management of the Association;

(¢)  to protect or defend the Common Areas from loss or damage by suit
or otherwise, to sue or defend in any court of law on behalf of the Association and
to provide adequate reserves for repairs and replacements;

H) to make reasonable rules and regulations for the operation of the
Common Areas and to amend them from time to time;

(g)  subsequent to incorporation, to make availabie 1o each Owner within
ninety days after the end of each year an annual report of the operations of the
Association;

(h)  to obtain insurance and use its proceeds in accordance with Article VIl
hereof;

such violation; and

()  to establish a policy or policies for use of the Polo Park Clubhouse by
Members as well as by non-Members,

Section 5.3 - Liability Limitations. None of (i) the Declarant, its agents or
employees or (ii) the Association, its directors, its officers, its agents or its employees shall
be liable for any incidental or consequential damages for fajlure to inspect any premises,
improvements or portion thereof located in the Subdivision or for failure to repair or
maintain the same. The Declarant, the Association or any other person, firm or corparation
who shall make such repairs or effect such maintenance shall not be liabie for any damage
or injury to either person or property or other incidentai or consequential damages
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occasioned by any act or omission in the repair or maintenance of any premises,
improvements or portion thereof located in the Subdivision, nor shall any director on the
Board be liable to any Member for the performance and discharge of his duties as director
on the Board.

Section 5.4 - Reserve Fupds. The Board may, in its sole and absolute
discretion, establish reserve funds which may be maintained and accounted for separately
from other funds maintained for annual operating expenses and may establish separate,
irrevocable trust accounts in order better to demonstrate (if deemed appropriate or
necessary by the Board) that the amounts deposited therein are capital contributions and
not net income to the Association,

ARTICLE VI
Section 6.1 - Covenant and Lien for Assessments. The Declarant, for each

Tract owned by it hereby covenants, and each Owner of a Tract by acceptance of a deed
therefor, whether or not it shall be expressed in any such deed or other conveyance, shall
be deemed to and does hereby covenant and agree to pay to the Association: (1) regular
assessments or charges (the "Monthly Homeowner’s Dues") discussed at greater length
hereinafter; (2) individual special assessments (the "Individual Assessments") which shall be
levied against individual Tract Owners to reimburse the Association for extra costs for
maintenance and repairs caused by the willful or negligent acts or omissions of an individual
Owner or the residents of the Tract owned by him. All of such assessments are to be fixed,
established and collected from time to time as hereinafter provided. The Monthly
Homeowner’s Dues and Individual Assessments, together with such interest thereon and
costs of collection thereof as are hereinafter provided, shall be a first and superior charge
and lien on the real property covered by this Declaration and shall be a continuing lien upon
each Tract against which each such assessment is made and shall also be the continuing
personal obligation of the Owner of such Tract at the time when the assessment fell due.

Section 6.2 - Purpose of Assessments. The assessments levied by the
Association shall be used exclusively for the purposes: (i) of promoting the health,

recreation, safety and welfare of the residents of the Subdivision, (ii) for carrying out the
duties of the Board as set forth in Article V hereof, (iii) for carrying out the various matters
set forth or envisioned herein or in any supplementary Declaration related hereto which are
to be accomplished or overseen by the Association, and (iv) for payment of expenses
incurred by the Association in connection with zoning, subdivision, platting, building or
development requirements of the City of Midland which impact the Subdivision.

Section 6.3 - Basis and Amount of Maintenance Assessments.

A. From and after the original date of commencement of Monthly
Homeowner’s Dues (when established by the Board) and continuing thereafter until January
1 of the year immediately following the conveyance of the first Tract from Declarant to an
Owner, the minimum Maintenance Assessments shall be $10.00 per townhouse, $10.00 per
duplex and $10.00 per singie family residence (other than townhouses), provided such
Assessment shall be reasonable in relationship to the amounts needed by the Association
to cover its costs for ordinary maintenance.

B. From and after January 1 of the year immediately following the
conveyance of the first Tract from Declarant to an Owner, the Board may establish for each

C. The Board may subsequently fix the actual Monthly Homeowner’s Dues
at an amount equal to or less than the maximum Monthly Homeowner’s Dues,
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Section 6.4 - Individual Assessments. In addition to the Monthly Homeowner's
Dues authorized abave, the Association may levy an Individual Assessment against a Tract,
the Owner of which, through his willful or negligent acts or omissions or those of the other
residents of the dwelling on such Tract, shall cause the Association to incur extra costs for
repairs and maintenance. Such Individual Assessments shall be for the amount of such extra
costs and shall only be levied (a) after the Owner of the Tract is given 10 days written notice
by the Association of his obligation to the Association for such extra costs and (b) after such
Owner fails to pay such obligation within such 10 day period. The Association may levy an
Individual Assessment against the same Owner for as many episodes or events as such
Owner shall be responsible for that cause the Association to incur such extra costs,

Section 6.5 - Rate of Assessments. Monthly Homeowner’s Dues must be fixed

at a uniform rate for all units within each class of residence or housing owned by the Owners
(which classes consist of detached single-family residences, townhouses, and duplexes) unless
otherwise approved by the Board.

Section 6.6 - Date of Commencement of Assessments; Due Dates. The
Monthly Homeowner’s Dues shall commence to be levied on the date fixed by the Board
for such commencement. The Board or Declarant, as applicable, may prescribe from time
to time that the Monthly Homeowner’s Dues are to be collected on an annual, semi-annual,
quarterly or monthly basis and, accordingly, the Board or Declarant, as applicable, shall
prescribe the appropriate due dates. All Monthly Homeowner’s Dues or proportionate parts
thereof shall be collected in advance. The due date or dates of any Individual Assessment
under Section 6.4 hereof, shali be fixed in the resolution authorizing any such assessment.
Any assessment shall become delinquent if not paid within 30 days following its due date.
At least 60 days prior to the due date of any of the types of assessments described herein,
the Board shali deliver or mail to every Owner subject thereto written notice of the
assessment, its amount or rate and its due date, provided however, that in the case of
Monthly Homeowner’s Dues, the Owner shall be entitied to notice thereof provided no more
often than on an annual basis.

Section 6.7 - Duties of the Board Regarding Collection of Assessments.

A The Board or Declarant, as applicable, shall maintain a roster of the
Tracts, the Monthly Homeowner’s Dues applicable to each, the due date of each of such
Monthly Homeowner’s Dues, and whether any of such Monthly Homeowner’s Dues is in
default, which roster shall be kept in the offices of Declarant or the Association.

B. The Board or Declarant, as applicable, shall, upon reasonable demand,
furnish to any Owner originally liabie for any assessment, a certificate in writing signed by
an officer of the Association, sctting forth whether said assessment has been paid. Such
certificate shall be conclusive evidence of payment of any assessment therein stated to have
been paid. A reasonable charge may be made by the Board or Declarant, as applicable, for
the issuance of such a certificate.

Section 6.8 - Effect of Non-Payment of Mont me r's Dues and Other
Accounts. If any assessment described herein and made in accordance herewith shail not
be paid within 30 days from the due date established for same, then it shall, along with
interest at the highest rate permitted by jaw (which shall be the "indicated rate ceiling”
within the meaning of Article 5069-1.04, Texas Revised Civil Statutes) plus reasonable
attorney’s fees, become a debt secured by the sclf-executing lien described in Section 6.1
hereof on the Tract or Tracts of the non-paying Owner and may be enforced at law or in
equity in judicial or non-judicial foreciosure proceedings at the option and election of the
Association in accordance with law. In addition to the above, if an Owner shall fail to pay
an assessment within 30 days from the due date of same, (the due date for monthly
Homeowner’s Dues shall always be on the first of the month to which the Monthly
Homeowner’s Dues applies) the Board or Deciarant, as applicable, shall be entitled to (i)
withdraw all voting and other privileges from the Owner whose assessment Or assessments
are past due hereunder unti] all assessments, penalties and interest hereunder on the
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assessments shall be paid in full by the Owner, and (ii) for each month that a given
assessment shall be past due add on an even increasing surcharge computed as follows:

For the first month that the Monthly Homeowner’s Dues shail be past due the
surcharge shall equal the amount of the assessment. For the second month, the
additional surcharge shall be double the amount of the assessment. For the third
month, the additional surcharge shall be triple the amount of the past due
assessment, and so on with like increases until the end of the first year that the
assessment shall be past due. After the first year, the past due assessment shall, in
addition to the interest prescribed hereunder, accrue additional monthly surcharges
thereafter in the amount of double the amount of the original assessment until the
full amount of the past due assessment together with all other sums which are
entitled to be charged to the Owners hereunder shall have been paid in full.

To illustrate the operation of this Section, an example of a past due assessment in
the original amount of $10.00 will be used:

It shall accrue, without regard to interest and other penalties chargeable hereunder,
surcharges as follows:

PastDue Mo. 1 2 3 4 5 6 7 8 9 10 11 12 13
Surcharge $10 520 $30 $40 $50 $60 $70 $80 $90 $100 $110 $120 $20

After 13 months the total amount of surcharges attributable to the original past due
assessment would amount to $800.00 and if continued to be unpaid wouid be
increased by $20.00 per month until the assessment and all charges attributable
thereto were to be paid in full.

Any remedy reserved by the Association for non-payment of assessments contained herein
shall not be exclusive of any other remedy availabie to it for recovery of any monetary or
other damages.

ARTICLE VII
IN. ORATION

Section 7.1 - Right to Purchase [nsurance. The Board shall have the right and

option to purchase, carry and maintain in force insurance covering any or all portions of the
Subdivision or Common Areas, any improvements thereon or appurtenant thereto, for the
interest of the Association, the Board, the agents, officers and employees of the Association,
and of all Members of the Association, in such amounts and with such endorsements and
coverage as shall be considered good, sound insurance coverage for properties similar in
construction, location, and use to the property subject to such insurance. Such insurance
may include, but need not be limited to:

(a)  Insurance against loss or damage by fire and hazards covered by a
standard extended coverage endorsements in an amount which shall be equal to the
maximum insurable replacement value, excluding foundation and excavation costs as
determined annually by the insurance carrier;

(b)  Comprehensive public liability and property damage insurance on a
broad form basis, including coverage of personal liability (if any) of the Owners and
Members with respect to the Common Areas; and

(c)  Fidelity bond for all officers and empioyees of the Association having
contro} over the receipt or disbursement of funds.
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Section 7.2 - Insurance Proceeds. The Board shall use the net insurance
proceeds to repair and replace any damage to or destruction of property, real or personal.
covered by such insurance. Any balance for the proceeds of insurance paid to the
Association, as required in this Article, remaining after satisfactory completion or repair and
replacement, shall be retained by the Board as part of a general reserve fund for repair and
replacement of the Common Areas.

ARTICLE VIII

USE OF LOTS AND PROPERTIES - PROTECTIVE AND
RESTRICTIVE COVENANTS

The Subdivision (and each Tract sitvated therein) shall be constructed,
developed, occupied and used as follows:

Section 8.1 - Residentia) Lots. All Tracts within the Subdivision shall be used,

known and described as residential lots. No building or structure shall be erected, altered,
placed or permitted to remain on any Tract other than a single-family dwelling (including
detached single family residences) or duplex with, if any, customary and usual structures
accessory thereto. No building or structure intended for or adapted to business purposes
shall be erected, placed, permitted or maintained in the Subdivision, or any part thereof,
save and except those related to development, construction and sales purposes of a Class
B Member or the Association. This covenant shall be construed as prohibiting the engaging
in or practice of any commerce, industry, business, trade or profession within the Subdivision,

Section 8.2 - Dupiexes. Each one-story dupliex constructed in the Subdivision
shall contain a minimum of 1,100 square feet of livable floor space, exclusive of garage, patio
or similar spaces, per side, and each two story duplex constructed in the Subdivision shall
contain a minimum of 1,500 square feet of livable space, exclusive of garage, patio or similar
spaces, per side.

Section 8.3 - Architectural Control Committee. Prior to the construction of

improvements on any Tract in the Subdivision, there shall be an Architectural Control
Committee, herein for convenience of reference from time to time called "the Committee,”
which shall be composed of three individuals or business entities, each of whom shall be
selected and appointed by the Association each year, at least one of whom shall always be
a member of the Board, and each of whom shall be generally familiar with residential and
community development design matters and knowledgeabie about the concern of Declarant
for a high level of taste and design standards within the Subdivision. The Committee shali
function as the representative of the Owners of the Tracts for the purposes herein set forth
as well as for all other purposes consistent with the creation and preservation of a first-class
community development. The Committee shall use its best efforts 10 promote and ensure
a high level of taste, design, quality, harmony and conformity throughout the Subdivision.

In the event of the death or resignation of any member of the Committee, the
Association shall have full authority to designate and appoint a successor to such member
of the Committee. No member of the Committee shall be liable for claims, causes of action
or damages (except where occasioned by gross negligence or arbitrary and capricious
conduct) arising out of services performed pursuant to the Deciaration.

No building, structure, fence, wall or improvement of any kind or nature shall
be erected, placed or altered on any Tract until al] plans and specifications and a piot plan
have been submitted to and approved in writing by the Commuttee, or a majority of jts
members, as to:

(1 quality of workmanship and matenials; adequacy of site dimensions;
adequacy of structural design; proper facing of main elevation with respect to nearby
streets;




(ii)  conformity and harmony of the external design, color, type and
appearance of exterior surfaces and landscaping;

(i)  location with respect to topography and finished grade elevation and
effect of location on use of neighboring Tracts and improvements situated thereon;

(iv)  drainage arrangements; and

(v)  the other standards set forth within this Declaration (and any
amendments or supplements hereto or restatements hereof) or as may be set forth
within bulletins promuigated by the Committee, or matters in which the Committee
has been vested with the authority to render a final interpretation and decision.

The Committee is authorized and empowered to consider and review any all aspects of
dwelling construction which may, in the reasonable opinion of the Committee, adversely
affect the living enjoyment of one or more Tract Owners or the general value of the
Subdivision. The Committee shall be entitled to utilize any and all legal means which are
available to the Association for enforcement of the Covenants and Restrictions.

Final plans and specifications shall be submitted in duplicate to the Committee
for approval or disapproval. The Committee is authorized to request the submission of
samples of proposed construction materials. At such time as the plans and specifications
meet the approval of the Committee, one complete set of plans and specifications will be
retained by the Committee and the other complete set of plans will be marked "Approved”
and returned to the Tract Owner or his designated representative. If found not to be in
compliance with the Covenants and Restrictions, one set of such plans and specifications
shall be returned marked "Disapproved”, accompanied by a reasonable statement of items
found not to comply with the Covenants and Restrictions. Any modification or change to
the approved set of pians and specifications must again be submitted to the Committee for
its inspection and approval. The Committee’s approval or disapproval, a required herein,
shall be in writing. If the Committee fails to approve or disapprove such plans and
specifications within fifteen days after the date of their submission, then such plans shall be
submitted to the Board. If the Board fails to approve or disapprove such plans and
specifications within fifteen days, then the approval of such plans by the Committee and
Association shall be presumed.

The Committee may from time to time publish and promulgate architectural
standards bulletins which shall be fair, reasonabie and uniformly applied and shall carry
forward the spirit and intention of these Covenants and Restrictions. Although the
Committee shall not have unbridled discretion with respect to taste, design and any
standards specified herein, the Committee shal] be responsive to technological advances or
general changes in architectural designs and materials and related conditions in future years
and shall use its best efforts to balance the equities between matters of taste and design (on
the one hand) and use of private property (on the other hand). Such bulletins shall
supplement these Covenants and Restrictions and are incorporated herein by this reference.

Section 8.4 - Specific Use Restrictions. The following restrictions as to the use

of each Tract in the Subdivision shall be applicable to each and every type of residence
which is authorized by the terms hereof to be constructed, unless otherwise noted:

(a) Each dwelling shall have attached to it an enclosed garage of the same
construction and exterior finish as the rest of the dwelling; provided, however, that
duplexes shall have a garage mecting the specifications hereof on each side. Each
garage must open to the rear of the Tract unless a specific variation of this use
restriction is approved in writing and in alvance by the Committee. Each garage
shall contain sufficient space to house two conventional automobiles. A porto-
cochere may be constructed on a Tract but only in addition to a garage meeting the
requirements hereof and only with the advance written approval of the Committee
with respect thereto.
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(b)  The types of residences which may be constructed on Tracts in the
Subdivision but which may not exceed two stories in height consist of detached single
family residences, townhouses, and duplexes. If the Tract upon which the residence
is to be built is less than 60 feet in width, then any single family residence constructed
thereon, must contain a minimum of the following livable floor space, exclusive of any
garage, patio or similar spaces: 1,500 square feet of such livable space if one story
and 1,800 square feet of such livable space if two stories. If the Tract upon which
the residence is to be built is 60 feet or wider in width, then any single family
residence constructed thereon other than a duplex must contain a minimum of the
following livabie floor space, exclusive of any garage, patio or similar spaces: 1,800
square feet of such livabie space if one story and 2,200 square feet of such livable
space if two stores, of which not less than 1,450 square feet of such space must be
contained in the ground floor. The requirements for livable floor space for duplexes
are set forth in Section 82 hereof. No Tract upon which a duplex is to be
constructed shall be less than 60 feet in width. In addition, the types of residences
which may be constructed on Tracts in the Subdivision but which may not exceed two
stories in height consist of detached single family residences only. Any such single
family residence constructed on a Tract in the Subdivision must contain a minimum
of 2,200 square feet of livable floor space, exclusive of any garage, patio or similar
spaces. If such single family residence shall be two stories, not less than 1,800 square
feet of livable floor space must be contained in the ground floor.

(c)  All residences constructed on Tracts in the Subdivision shall be of no
less than seventy-five percent brick veneer in their entirety and such brick veneer
shall extend from grade level to the eave or roof line of the residence. Any such
residence must have a roof of wood shake shingles. The roof pitch of any structure
on a Tract in the Subdivision shall be six feet by twelve feet minimum and twelve feet
by twelve feet maximum. The Committee shall have the authority to vary the
restrictions contained in this paragraph if and only if, (i) any proposed variations are
submitted to it in advance of the commencement of construction of improvements
with the proposed variations and (ii) the Committee shall issue its written
authorization thereof in advance of the commencement of construction of
improvements with the proposed variations.

(d)  Exceptas herein specifically provided, no building, garage, wall or fence
shall extend beyond the minimum building lines or setback lines shown upon the plat
of the Subdivision, for the front, rear and side yards and no such wall shall be more
than 8 feet in height unless otherwise provided hereinafter. Walls along Zero Side
Lines, as hereinafter defined, shall extend to rear Tract lines, and the minimum rear
building lines or rear setback lines shall not apply to such walls. Fences or walls may
aiso extend to side Tract lines subject to the provisions hereinafter contained, Walls
along or within a side setback line may extend to the rear Tract line. Any part of
such wall between the front and rear building lines may be a wall of the residence
and garage upon the Tract, and that part of such wall, if any, between the rear
setback or building line and the rear Tract line may be an extension of such wall.

(e)  Dwellings may be constructed in the Subdivision without regard to one
of the side setback lines on the Tract in accordance with the piat of the Subdivision.
Such Tract lines are hereinafter called Zero Side Lines. Each Tract having a Zero
Side Line is hereinafter called a Zero Side Line Tract. It is intended that the
improvements to be placed upon each Tract having a Zero Side Line will be such as
to afford privacy to the Tract immediately adjoining the Zero Side Line (hereinafter
cailed the "Adjoining Tract"). The following provisions shall apply to such Zero Side
Lines, the Zero Side Line Tracts and the Adjoining Tracts:
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(1)  The Owner of a Zero Side Line Tract shail, at the time of
constructing a residence upon such Tract, construct a masonry wall not less
than seven feet tall nor more than eight feet tall along the entire Zero Side
Line from the front setback line of the Tract to the rear Tract line. To the
extent that such wall constitutes all or any part of a wall of the residence or
garage upon the Tract, it may be two stories in height. Any part of such wall
between the front and rear building lines may be a wall of the residence and
garage upon the Tract, and that part of such wall, if any, between the rear
setback line and the rear Tract Line may be an extension of such wall, but no
other part of such residence or garage shall extend beyond such rear setback
line. If the Owner of a Zero Side Line Tract shall desire to place an eave
along the Zero Side Line such Owner shall set back part or all of such wall
to the extent necessary to accommodate such eave so that it does not
encroach upon the Adjoining Tract by extending over the said Zero Side Line
by more than a distance of one foot running paraliel with the Zero Side Line.
Such wall, regardless of its height, shall be of solid design so as completely to
avoid visibility through any part thereof.

(2)  Should an Owner of a Zero Side Line Tract wish to have doors
or windows of the residence on such Tract facing the Adjoining Tract, which
are not part of the wall on the Zero Side Line, each such window or door
shall be set back from the Zero Side Line a minimum distance of ten feet and
each such window or door, in its entirety, shall be lower than the top of the
wall along the Zero Side Line.

(3)  The Owner of each Zero Side Line Tract shall provide adequate
guttering or other appropriate means to avoid drainage from improvements
upon his Tract (other than a free standing wall on the Zero Side Line) to or
upon the Adjoining Tract.

(4)  Eaves of any structure upon a Zero Side Line Tract may not
extend over such Zero Side Line into the Adjoining Tract but, as set forth
above, only to the extent of one foot, however, guttering attached to eaves or
facia board may extend a distance of one foot six inches into the Adjoining
Tract.

(5)  If the Owner of a Zero Side Line Tract shall set back from the
Zero Side Line part or all of the walt along such Zero Side Line pursuant to
the provisions contained in subparagraph (1) above, the Owner of the
Adjoining Tract shall have an easement upon that portion of such Zero Side
Line Tract which lies between the wall and the Zero Side Line for the
purposes of planting, using and enjoying said area, and the Owner of the Zero
Side Line Tract shall not be entitled to the use and enjoyment thereof except
for the purpose of building, maintaining, repairing and replacing any of the
structures along the Zero Side Line.

(6)  The Owner of such Zero Side Line Tract is hereby granted an
easement upon the Adjoining Tract upon strip of land six feet wide along the
entire Zero Side Line for the purpose of building, maintaining, repairing and
replacing any of the Owner’s structures along the Zero Side Line. Eaves on
the adjoining Tract may overhang not more than two feet into such casement
and shall not be less than eight feet from the ground. The Owner of the
Adjoining Tract will have the right to use and enjoy the area subject to such
easement and shall maintain such area. The Zero Side Line Tract Owner will
be liable to the Adjoining Tract Owner tor any damage to the Adjoining Tract
(and to the land covered by the easement, if any, under subparagraph (5)
above) caused by the use of such easement. The Adjoining Tract Owner may
construct a brick fence or a fence of material approved in advance by the
Committee perpendicular to and extending to the neighboring Zero Side Line
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or to the wall as it may be set back under the provisions of subparagraph (1)
of this paragraph (e), but any such fence shall have a gate with an casily
removable section not less than four feet wide so that the Zero Side Line
Tract Owner will have access to the easement granted in this Subparagraph

(6).

(7)  The provisions herein contained for Zero Side Lines shall in no
way be construed so as to allow detached single-family dwellings to be built
on adjacent Tracts without observance of the side yard required to be between
them by the Zoning Ordinances of the City of Midland.

(f)  Easements for the installation and maintenance of utilities and drainage
facilities are reserved as shown on the recorded plat of the Subdivision.

(g8)  No noxious or offensive activities shall be carried on upon any Tract,
nor shall anything be done thereon which may be or become an annoyance or
nuisance to the neighborhood in which such Tract is located.

(h)  No structure of a temporary character, trailer, mobile home, basement,
tent, shack, garage or other outbuilding shall be used on any Tract at any time as a
residence, either temporarily or permanentiy.

(i) No signs of any kind or character shall be aliowed on any Tract except
one sign of not more than five square feet advertising the property upon which it is
located for sale or rent; provided, however, the Declarant and any other person or
entity engaged in the construction or sale of residences within the Subdivision shall
have the right to construct and maintain such facilities as may be reasonably
necessary or convenient for such construction and sale, including but not limited to,
signs, offices, storage areas and model units.

i) No oil well drilling, oil development operations. oil refining, quarrying
or mining operations of any kind shall be permitted on a Tract, nor shall oil wells,
tanks, tunnels, minerals excavations or shafts be permitted on any Tract. No derrick
or other structure designed for use in drilling for oil, natural gas or other minerals
shall be erected, maintained or permitted on any Tract; provided, however, that the
temporary use of a rig on a Tract for the purpose of drilling for underground water
by a licensed water drilier only shall be permitted if written, advance approval is
obtained with respect to such utilization of any such rig from the Association or the
Committee.

(k)  No Tract shall be used or maintained as a dumping ground for rubbish,
trash or other waste material. In addition, during such time as there shall be
construction on a Tract, the Owner of such Tract shall see to it that such Tract and
the area surrounding it are kept reasonably clean and free of debris,

{)) No animal, livestock or poultry of any kind-shall be raised, bred or kept
on any Tract except that dogs, cats or other household pets may be kept on a Tract;
provided, however, that such pets may not be kept for any commercial purpose.

(m)  No fence, wall, screen, hedge, tree, shrub or structure shall be erected,
planted or maintained in such a position as to in any way obstruct the view so as to
constitute a traffic hazard as determined by the Committee or the Association, or
both.

(n)  Gas meters shall be set near the alley in the rear or side of a residence
unless any such meter is of an underground type which must be approved in writing
and in advance by the Committee,
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(0)  Notruck (defined herein as any vehicle which either weighs more than
3 tons or has more than four wheels), bus, trailer or recreational vehicle shail be left
parked in the street in front of any Tract except during such time as construction and
repair equipment are needed to be placed on a Tract while a residence or residences
are being built or repaired in the immediate vicinity thereof,

{p)  No professional, business or commercial activity to which the general
public is invited shall be conducted on any Tract uniess such activity shall be designed
to accomplish the sale of the Tract.

(q)  Construction of new buildings only shall be permitted in the
Subdivision, it being the intent of this restrictive covenant to prohibit the moving of
any existing building onto a Tract and remodeling or converting same into a residence
in the Subdivision.

(r)  Anything herein to the contrary notwithstanding, garden and screening
walls may be constructed between the front property line and the front building set-
back line, provided they are built consistent with applicable provisions of the City
Code promulgated by the City of Midland and provided they are not in excess of four
feet in height and are of materials approved in writing and in advance by the
Committee. No part of a wall (1) between the rear set-back line and the rear Tract
line, or (2) between the side set-back line and the side Tract line shall be over eight
feet tall.

(s)  Each Owner of a Zero Side Line Tract, after laying out a residence on
a Tract, but prior to pouring a foundation thereon, shall engage a licensed civil
engineer who shall prepare a centificate to be presented to the Committee stating
that the construction laid out on the Tract meets all Zero Side Line and set-back line
requirements of these Covenants and Restrictions or of the City of Midland, or both.

(t}  No more than one residence may be constructed upon one Tract and
no front yard of a residence in its entirety may be composed of concrete or cement,
it being the intent hereof that all front yards of residences in the Subdivision shall
contain grass or ground cover and other foliage in order to heighten the aesthetic
attractiveness of the Subdivision, In order to effectuate such intent, all front yards
of Tracts in the Subdivision shali have and are hereby required to have underground
sprinkler systems in accordance with the minimum specifications with respect to such
systems to be provided by the Committee.

(u)  No individual water supply system (other than water supplied by a
water well drilled in accordance with Section 8.4(j) hereof) or sewage disposal system
shall be permitted on any Tract.

(v) At the time of construction of a residence on a Tract, a sidewalk must
be built along the full street frontage of the Tract in accordance with specifications
to be provided by the Committee which will conform to the applicable provision of
the City Code promulgated by the City of Midland.

(W)  No garage, servant house or out-building shall be occupied by the
Owner, tenant of the Owner or anyone clse prior to the construction of a residence
on a Tract,

(x)  Noairconditioning apparatus shall be installed on the ground in front
of any residence on a Tract. No form of air-conditioning apparatus shall be attached
to the front wall or side wall of a residence on a Tract other than compressor units
for central air-conditioning systems. In the event a compressor is placed in the side
yard of any Tract, such compressor must be located behind the front building line,
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but in no instance shall such compressor be located further toward the front property
line of a Tract than the front wall of the residence. Any evaporative cooler installed
on a Tract in the Subdivision shall not be visible from the street.

(y)  Each Owner shall maintain ail improvements upon his Tract in good
condition and appearance, consistent with the bigh quality provided for herein as
construed, defined and applied by the Committee and the Association. The
maintenance of any screening walls or fences erected by the Declarant shall be the
responsibility of the Owner or Owners of Tracts immediately adjacent thereto.

(z)  The Owner of a Tract shall have six months from the date of closing
of the purchase by him of such Tract in which to initiate and diligently pursue to
compietion physical construction of a residence thereon; provided that if an Owner
shall on the same date close the purchase by him of five or more Tracts, any such
Owner shall be known as a "Multi-Tract Owner" or, collectively, as "Multi-Tract
Owners" and this provision shall not be applicable to him or them. This provision
shall, however, be fully applicable to Owners who subsequently purchase a Tract from
a Multi-Tract Owner effective the closing date of such purchase. In the event of the
failure by any Owner, other than a Multi-Tract Owner, to engage in such construction
within such time, Declarant or the Association shall have the exclusive, irrevocable
right and option to purchase said Tract from said Owner at the purchase price for
which said Owner originally purchased the Tract whether from Declarant or Multi-
Tract Owner. Declarant or the Association shall exercise such exclusive, irrevocable
right and option by providing any such Owner with written notice of its intent to
exercise such option in accordance with the notice provisions contained in Section
10.8 hereof. Declarant shall have sixty days from the expiration of such six month
period in which to exercise its said exclusive, irrevocable right and option or such
right and option shall become void and terminate sixty days after the end of said six
month ownership period by any such Owner. Notwithstanding the above, the Board
may, in its sole discretion, approve variances of this restriction.

(aa) No residence may be constructed which contains less than 2,500 square
feet of livable floor space in the Polo Estates portion of the Subdivision.

(bb) The types of residences which may be constructed on Tracts in Sections
7 and 8 of the Subdivision consist of detached single family residences only which may
not exceed two stories in height. Any such single family residence constructed on a
Tract in said Sections 7 and 8 of the Subdivision must contain a minimum of 2,200
square feet of livable space, exclusive of any garage, patio or similar structure. If
such single family residence shail be two stories, not less than 1,800 square feet of
livable space must be contained in the ground floor.

ARTICLE IX

EASEMENTS
Section 9.1 - Utility Easements. Easements for installation, maintenance,

repair and removal of utilities and drainage facilities over, under and across the Subdivision
are reserved by Declarant for itself, its successors and assigns, the Association and all utility
companies and security companies serving the Subdivision. Fuli rights of ingress and egress
shall be had by Declarant and its successors and assigns at all times over the Subdivision for
the installation, operation, maintenance, repair or removal of any utility together with the
right to remove any obstruction that may be placed in such easement that would constitute
interference with the use of such easement, or with the use, maintenance. operation or
installation of such utility.
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Section 9.2 - Ingress, Egress and Maintenance by the Association. Full rights

of ingress and egress shall be had by the Association at all times to, from. over and upon the
Common Areas for the purpose of the carrying out by the Association of its functions, duties
and obligations hereunder,

ARTICLE X
GE PROVISIONS

Section 10.1 - Power of Attorney. Each and every Owner hereby makes,
constitutes and appoints Declarant as his or her true and lawful attorney-in-fact (coupled
with an interest) for them and in their name, place and stead and for their use and benefit:

(a)  to exercise, do, or perform any act, right, power, duty or obligation
whatsoever in connection with, arising out of, or relating to any matter whatsoever
involving this Declaration and the Subdivision provided that this power of attorney
shall in no way constitute a proxy;

(b) to sign, execute, acknowledge, deliver and record any and all
instruments which modify, amend, change, enlarge, contract, or abandon the terms
within this Declaration, or any part hereof, with such clause(s), recital(s), covenant(s),
agreement(s) and restriction(s) as Declarant shall deem necessary, proper and
expedient under the circumstances and conditions as may be then existing; and

{c) to sign, execute, acknowledge, deliver and record any and all
instruments which modify, amend, change, enlarge, contract or abandon the plat of
the Subdivision, or any part thereof, with any easements and rights-of-way to be
therein contained as the Declarant shall deem necessary, proper and expedient under
the conditions as may then be existing.

The rights, powers and authority of said attorney-in-fact to exercise any and all of the rights
and powers herein granted shall commence and be in full force upon recordation of this
Declaration in the Midland County Clerk’s Office and shall remain irrevocable and in full
force and effect thereafter until the tenth anniversary of the recordation of this Declaration.

Section 10.2 - Rezoning and Development. For a period of fifteen years from

and after the recordation date of this Declaration, each and every Owner waives,
relinquishes and shall not directly or indirectly exercise any and all rights, powers or abilities
to contest, object to, challenge, dispute, obstruct, hinder or in any manner disagree with
Declarant’s or Declarant’s successors and assigns proposed or actual development (inciuding
without limitation, zoning, rezoning, platting or replatting efforts or processes pertaining to
shopping centers, office buildings or retail uses) or any real property within a one mile
radius of all or any portion of the Subdivision, as it may be added to or increased in
accordance with Article II of this Deciaration.

Section 10.3 - Duration. The Covenants and Restrictions of this Declaration
shall run with the land and bind the Subdivision, and shall inure to the benefit of and be
enforceable by the Association, the Committee and/or the Owner of any Tract subject to this
Declaration, their respective legal representatives, heirs, successors, and assigns (to the
extent assignment is permitted them by the terms hereof), for a term of fifty years from the
date that this Declaration is recorded, after which time the Covenants and Restrictions shall
be automatically extended for successive periods of ten years unless an instrument is signed
by the Members entitled to cast seventy percent of the votes of the Association and recorded
in the Deed Records of Midland County, Texas, which contains and sets forth an agreement
to abolish the Covenants and Restrictions; provided, however, no such agreement {where
approved by less than ninety-five percent of the votes of the Association) to abolish shall be
effective unless made and recorded one year in advance of the effective date of such
abolition.
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Section 10.4 - Amendments. Notwithstanding Section 10.3 hereof, from and
after the tenth anniversary of the recordation of this Declaration, the Covenants and
Restrictions may be amended or changed upon the express written consent of at least sixty
percent of the outstanding votes of the Association. Any and all amendments to these
Covenants and Restrictions shall be recorded in the office of the County Clerk of Midland

County, Texas.

Section 10.5 - Enforcement. Enforcement of these Covenants and Restrictions
may be had by the Association, Committee or any Owner by any proceeding at law pursuant
to Chaapter 201 and following of the Texas Property Code or its successor provisions or in
equity against any person or persons violating or attempting to violate them, whether the
relief sought is injunctive in nature or for recovery of damages, or both, or enforcement of
any lien created by these Covenants and Restrictions; but failure by the Association, the
Committee or any Owner to enforce any Covenant or Restriction herein contained shall in
no event be deemed a waiver of its right to do so thereafter. The City of Midland, Texas,
is specifically authorized (but not obligated) to enforce these Covenants and Restrictions.
With respect to any litigation hereunder, the prevailing party shall be entitied to recover
reasonabie attorney’s fees from the non-prevailing party. Notwithstanding any of the above,
if at any time, an Owner of a Tract shall fail to control weeds, unsightly growth and/or debris
on such Tract, Declarant or the Association shal! have the right to enter upon such Tract
and take whatever steps are deemed necessary by Declarant or the Association 1o clean the
Tract to Declarant’s or the Association’s reasonable satisfaction and to bring an Individual
Assessment against said Tract in accordance with Section 6.1 hereof, collectible in
accordance with Article V1 hereof.

Section 10.6 - ]nitja] Bylaws of the Assocjation. The Bylaws of the Association

are as of the date of the formation of the Association set forth in their entirety on Exhibit
“A" annexed hereto and made a part hereof by this reference for the purpose of providing
continuity to the operation of the Association by its future Board of Directors. In the event
that the Bylaws of the Association are ever lost or misplaced, the Bylaws contained herein
may be relied upon by any future Board of Directors for governing the operation of the
Board of Directors.

Section 10.7 - Validity and Severability. Violation of or failure to comply with
these Covenants and Restrictions shall not affect the validity of any mortgage, bona fide lien

or other similar security instrument which may be then existing on or against any Tract.
Invalidation of any one or more of these Covenants and Restrictions, or any portion thereof,
by a judgment or court order shall not affect any of the other provisions or covenants herein
contained, which shali remain in full force and effect. In the event any portion of these
Covenants and Restrictions conflicts with mandatory provisions of any ordinance or
regulation promulgated by the City of Midland, then such municipa) ordinance or regulation
shall control.

Section 10.8 - Headings, Gender a umber. The headings contained in this
Declaration are for reference purposes only and shall not in any way affect the meaning or
interpretation of this Declaration. Words of any gender used herein shall be held and
construed to include any other gender, and words in the singular shall be held to include the
plural and vice versa, unless the context requires otherwise.

Section 10.9 - Notices to Member/Owner. Any notice required to be given to
any Member or Owner under the provisions of this Declaration shall be deemed to have

been properly delivered when deposited in the United States mail, postage prepaid,
addressed to the last known address of the person who appears as Member or Owner on
the records of the Association at the time of such mailing.

Section 10.10 - Notices to Mortgagees. The holder(s) of a mortgage may be
furnished with written notification from the Association of any default by its respective

mortgagor/Member/Owner in the performance of such mortgagor’s/Member’s/Owner’s
obligation(s) as established by this Declaration, provided that the Association has been
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theretofore furnished, in writing, the correct name and address of such mortgage holder(s),
and a request from such mortgage holder(s) to receive such notification.

Section 10.11 - Disputes. Matters of dispute or disagreement between Owners
or between Owners and the Committee, or between Owners and the Association or between
the Committee and the Association with respect to interpretation or application of the
provisions of this Declaration or the Association Bylaws, shall be determined by the Board,
whose determination with respect to any such dispute shall be final, binding and conclusive
upon all interested parties.

Reserving to itself all rights and privileges granted to and reserved by the
Declarant under said Declaration, the undersigned, POLO PARK ASSOCIATES, hereby
ratifies and confirms all of the terms, conditions and provisions of said Declaration as the
same are herein changed, amended and completely restated.

WITNESS THE EXECUTION HEREOF this |(~ day of Amr C
1992, but effective for all purposes as of April 16, 1982,

POLO PARK ASSOCIATES

BN 1\ —~ ™
By_ Jeewe - Toer =y
Deane 1. 34aif2
Bj Fame9 A LA0INDECLARANT

]
v/
STATE OF TEXAS § -
COUNTY OF MIDLAND §
o )
This instrument was acknowledged before me on this e day of %ﬁs‘?{;
192by legne B .54c (42 on behalf of POLQ-PARK ASSOCIATES, ‘j
Jrmes A L.a.l.)dpn' a,f-fofnq‘j in T &t .

Ol e O oy pnc

e Notary Public, Stﬁjc of Texas
AL Notary's Printed Name:

Notary’s Commission Expires:

I, the undersigned, to denote the agreement of the Association with the terms of the
above set forth Restated Declaration am executing the Declaration effective the 16th day
of April, 1992 on behalf of the Association.

POLO PARK HOMEOWNER’S
ASSOCIATION

By:&%w W;EO”
Susan Duffey, Pref’fﬂ?‘nt /f

{ideorbelf 1996401 Cammninen 2 1




STATE OF TEXAS §
COUNTY OF MIDLAND §

tho
This instrument was acknowledged before me this | (- day of ﬁ g,&, 1992
by SUSAN DUFFEY, President of POLO PARK HOMEOWNER'S OCIATION.

Q,LL»L VfﬂWM J
Notary Public, State/gf Texas
Notary’s Printed Narne:

Notary’s Commission Expires:
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BYLAWS OF POLO PARK HOMEOWNERS ASSOCIATION

These Bylaws (referred to as the "Bylaws”) govern the affairs of POLO PARK
HOMEOWNERS ASSOCIATION, a nonprofit corporation (referred 1o as the
"Corporation") organized under the Texas Non-Profit Corporation Act (referred to as the
"Act"). Reference is hereby made to that certain Amendment and Restatement of
Declaration of Covenants, Conditions and Restrictions for Polo Park executed as of the _

1992 but effective for all purposes as of April 16, 1982 which

day of
shall hereinafter be referred to as the "Restrictive Covenants”. In the event of any conflict
berween the terms of these Bylaws and the Restrictive Covenants, the Restrictive Covenants

shall control. The defined terms set forth in the Restrictive Covenants shail be applicable

hereto.
ARTICLE I
OFFICES
Principal Office
1.01. The principal office of the Corporation in the State of Texas shall be
located at . The Corporation may have such other offices,

either in Texas or elsewhere, as the Board of Directors may determine. The Board of
Directors may change the location of any office of the Corporation.
Registered Office and Registered Agent
1.02. The Corporation shall comply with the requirements of the Act and
maintain a registered office and registered agent in Texas. The registered office may, but

need not, be identical with the Corporation’s principal office in Texas. The Board of
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Directors may change the registered office and the registered agent as provided in the Act.

ARTICLE 2
MEMBERS
Two Classes of Members
2.01. The Corporation shall have two classes of voting Members as described
in Section 3.2 of the Restrictive Covenants.
Entitlement to Membership
2.02. Every Owner of a Tract in the Subdivision shall automatically be, and
until such Owner shall cease to own such Tract must remain, a Member of the Association
in good standing. There are no membership fees other than the assessments and Monthly

Homeowners Dues as described in the Restrictive Covenants.

Voting Rights
2.03. The voting rights of the Members are as described in Section 3.2 of the
Restrictive Covenants.
Sanction
2.04, The Board of Directors may impose reasonable sanctions on a Member

in accordance with the Restrictive Covenants which sanctions may include but shall not be
limited to individual assessments for good cause after a hearing. Good cause includes
default of an obligation to the Corporation to pay Monthly Homeowners Dues or any other
assessments for the period constituting a default under the Restrictive Covenants. The

Board of Directors may not take any action against a Member without giving the Member
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adequate notice and an opportunity to be heard. Such notice shall be sent by registered or
certified mail, return receipt requested. A Member shall have the right to be represented
by counsel at and before the hearing. The Board of Directors may impose sanctions upon
a Member by vote of a majority of the Directors who are preésent and voting at a duly
constituted meeting.
ARTICLE 3
MEETINGS OF MEMBERS
Annual Meeting

3.01. Beginning in 1992, the Board of Directors shall hold an annual meeting
of the Members at 7:00 o’clock p.m. on the 15th day of February each year or at another
time that the Board of Directors designates. If the day fixed for the annual meeting is a
Saturday, Sunday, or legal holiday in the State of Texas, the meeting shall be held on the
next business day. At the annual meeting, the members shall elect directors, approve a
budget for the next succeeding year, and transact any other business that may come before
the meeting. If, in any year, the election of directors is not held on the day designated for
the annual meeting, or at any adjournment of the annual meeting, the Board of Directors
shall call a special meeting of the members as soon thereafter as possible to conduct the
election of directors,

Special Meetings
3.02, Special meetings of the Members may be called by the President or the

Board of Directors, all in accordance with the Restrictive Covenants,
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Place of Meeting
3.03. The Board of Directors may designate any place within Midland, Texas
as the place of meeting for any annual meeting or for any special meeting called by the
Board of Directors. If the Board of Directors does not designate the place of meeting, the
meeting shall be held at the registered office of the Corporation in Texas.
Notice of Meetings and Quorum
3.04. Notices of annual and special meetings of the Members and quorum

requirements with respect to such meetings shall be governed by the Restrictive Covenants.

Proxies
3.05. The use of proxies at Board Meetings shall be governed by the
Restrictive Covenants.
Voting by Mail
3.06. The Board of Directors may authorize Members to vote by mail on the

election of directors and officers or any other matter that may be voted on by the Members.
ARTICLE 4
BOARD OF DIRECTORS
Management of the Corporation
4.01. The affairs of the Corporation shall be managed by the Board of

Directors.

Number of Directors
4.02. The numbers of Directors shall be five (5). All Directors shali be

Members. Each director shall serve for a term of wo years except that in the first year of
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the Corporation, three of the Directors shall serve one year terms.
Nomination of Directors

4.03. At any meeting at which the election of a director occurs, a voting
Member in good standing or director may nominate a person with the second of any other
voting Member in good standing or director. In addition to nominations made at meetings,
a nominating committee shali consider possible nominees and make nominations for each
election of directors. The secretary shall include the names nominated by the nomination
committee, and any report of the committee, with the notice of the meeting at which the
election occurs.

Election of Directors

4.04. A person who meets any qualification requirements to be a director and
who has been duly nominated may be elected as a director. Any such election shall be held
in accordance with the Restrictive Covenants.

Vacancies

4.05. Any vacancies in the Board of Directors shall be filled in accordance

with the Restrictive Covenants.
Anaual Meeting

4.06. The annual meeting of the Board of Directors may be held without
notice other than these Bylaws. The annual meeting of the Board of Directors shall be held
immediately after, and at the same place as, the annual meeting of Members.

Regular Meetings

4.07. The Board of Directors may provide for regular meetings by resolution
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stating the time and place of such meetings. The meetings shall be held within Midiand,
Texas and shall be held at the Corporation’s registered office in Texas if the resolution does
not specify the location of the meetings. No notice of regular meetings of the Board is
required other than a resolution of the Board of Directors stating the time and place of the
meetings.
Special Meetings

4.08. Special meetings of the Board of Directors may be called by or at the
request of the president or any two Directors. A person or persons authorized to call
special meetings of the Board of Directors may fix any place within Midland, Texas as the
place for holding a special meeting. The person or persons calling a special meeting shall
notify the secretary of the information required to be included in the notice of the meeting.
The secretary shall give notice to the directors as required in the Bylaws.

Notice

4.09. Written or printed notice of any special meeting of the Board of
Directors shall be delivered to each director not less than five nor more than 15 days before
the date of the meeting. The notice shall state the place, day, and time of the meeting, who
called the meeting, and the purpose or purposes for which the meeting is called.

Quorum

4.10. Three directors or a majority of the number of directors then in office
shall constitute a quorum for the transaction of business at any meeting of the Board of
Directors. The directors present at a duly called or held meeting at which a quorum s

present may continue to transact business even if enough directors leave the meeting so that
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less than a quorum remains. However, no action may be approved without the vote of at
least a majority of the number of directors required to constitute a quorum. If a quorum
is present at no time during a meeting, a majority of the directors present may adjourn and
reconvene the meeting one time without further notice.
Duties of Directors

4.11. Directors shall exercise ordinary business judgment in managing the
affairs of the Corporation. Directors shall act as fiduciaries with respect to the interests of
the Members. In acting in their official capacity as directors of this Corporation, directors
shall act in good faith and take actions they reasonably believe to be in the best interests of
the Corporation and that are not unlawful. In all other instances, the Board of Directors
shall not take any action that they should reasonably believe would be opposed to the
Corporation’s best interests or would be unlawful. A director shall not be liable if, in the
exercise of ordinary care, the director acts in good faith relying on written financial and legal
statements provided by an accountant or attorney retained by the Corporation.

Actions of Board of Directors

4.12. The Board of Directors shall attempt to act by consensus. However,
the vote of a majority of directors present and voting at a meeting at which a quorum is
present shall be sufficient to constitute the act of the Board of Directors unless the act of
a greater number is required by law or the bylaws. A director who is present at a meeting
and abstains from a vote is considered to be present and voting for the purpose of
determining the decision of the Board of Directors. For the purpose of determining the

decision of the Board of Directors, a director who is represented by proxy in a vote is
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considered present.
Proxies

4,13, A director may vote by proxy executed in writing by the director. No

proxy shall be valid after three months from the date of its execution.
Compensation

4.14. Directors shall not receive salaries for their services. The Board of
Directors may adopt 2 resolution providing for payment to directors of a fixed sum and
expenses of attendance, if any, for attendance at each meeting of the Board of Directors.
A director may serve the Corporation in any other capacity and receive compensation for
those services. Any compensation that the Corporation pays to a director shall be
commensurate with the services performed and reasonable in amount.

Removal of Directors

4.15. The Board of Directors or Members may vote to remove a director at
any time, only for good cause. Good cause for removal of a director shall include the
unexcused failure to attend three consecutive meetings of the Board of Directors. A
meeting to consider the removal of a director may be called and noticed foliowing the
procedures provided in the bylaws. The notice of the meeting shall state that the issue of
possible removal of the director will be on the agenda and the notice shall state the possible
cause for removal. The director shall have the right to present evidence at the meeting as
to why he or she should not be removed, and the director shall have the right to be
represented by an attorney at and before the meeting. At the meeting, the Corporation

shall consider possible arrangements for resolving the problems that are in the mutual
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interests of the Corporation and the director. A director may be removed by the affirmative
vote of fifty percent of the Board of Directors or Members.
ARTICLE 5
OFFICERS
Officer Positions
5.01 The officers of the Corporation shall be a president, two vice presidents,
a secretary and a treasurer. The Board of Directors may create additional officer positions,
define the authority and duties of each such position, and elect or appoint persons to fill the
positions. Any two or more offices may be held by the same person, except the offices of
president and secretary.
Election and Term of Office
5.02. The officers of the Corporation shall be elected annualily by the Board
of Directors at the regular annual meeting of the Board of Directors. If the election of
officers is not held at thijs meeting, the election shall be held as soon thereafter as
conveniently possible. Each officer shall hoid office until a successor is duly selected and
qualified. An officer may be elected 1o succeed himself or herself in the same office.
Removal
5.03. Any officer elected or appointed by the Board of Directors may be
removed by the Board of Directors only with good cause. The removal of an officer shall
be without prejudice to the contract rights, if any, of the officer.
Yacancies

5.04. A vacancy in any office may be filled by the Board of Directors for the
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unexpired portion of the officer’s term.
President

5.05. The president shall be the chief executive officer of the Corporation.
The president shall supervise and control all of the business and affairs of the Corporation.
The president shall preside at all meetings of the members and of the Board of Directors.
The president may execute any deeds, mortgages, bonds, contracts, or other instruments that
the Board of Directors has authorized to be executed. However, the president may not
execute instruments on behalf of the Corporation if this power is expressly delegated to
another officer or agent of the Corporation by the Board of Directors, the bylaws, or statute.
The president shall perform other duties prescribed by the Board of Directors and all duties
incident to the office of president.

Vice President

5.06. When the president is absent, is unable to act, or refuses to act, a vice
president shall perform the duties of the president. When a vice president acts in place of
the president, the vice president shall have all the powers of and be subject to all the
restrictions upon the president. If there is more than one vice president, the vice presidents
shall act in place of the president in the order of the votes received when elected. A vice
president shall perform other duties as assigned by the president or board of directors.

Treasurer
5.07. The treasurer shall be a Member of the Board of Directors and:
(a)  Have charge and custody of and be responsible for all funds and securities of

the Corporation.
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(b)  Receive and give receipts for moneys due and payable to the Corporation for
any source.

(c)  Deposit all moneys in the name of the Corporation in banks, trust companies,
or other depositories as provided in the bylaws or as directed by the Board of Directors or
president.

(d)  Write checks and disburse funds to discharge obligations of the Corporation.
Funds may not be drawn from the Corporation or its accounts for amounts greater than §

without the signature of the president or a vice president in addition to the
signature of the treasurer.

(e}  Maintain the financial books and records of the Corporation.

(H Prepare financial reports at least annuaily.

(8)  Perform other duties as assigned by the president or by the Board of Directors.

(h)  If required by the Board of Directors, give a bond for the faithful discharge
of his or her duties in a sum and with a surety as determined by the Board of Directors.

(i) Perform all of the duties incident to the office of treasurer.

Secretary

5.08. The Secretary shall:

(a)  Give all notices as provided in the bylaws or as required by Jaw.

(b)  Take minutes of the meetings of the members and of the Board of Directors
and keep the minutes as part of the corporate records.

(c)  Maintain custody of the corporate records and of the seal of the Corporation.

(d)  Affix the seal of the Corporation to all documents as authorized.

Edoorbel 199601 0yiae 11
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(e)  Keep a register of the mailing address of each Member, director, officer, and
employee of the Corporation.

) Perform duties as assigned by the president or by the Board of Directors,

(g)  Perform all duties incident to the office of secretary.

ARTICLE 6
TRANSACTIONS OF THE CORPORATION
Contracts

6.01. The Board of Directors may authorize any officer or agent of the
Corporation to enter into a contract or execute and deliver any instrument in the name of
and on behalf of the Corporation. This authority may be limited to a specific contract or
instrument or it may extend to any number and type of possible contracts and instruments.

Deposits

6.02, All funds of the Corporation shall be deposited to the credit of the
Corporation in banks, trust companies, or other depositories that the Board of Directors
selects.

Gifts

6.03. The Board of Directors may accept on behaif of the Corporation any
contribution, gift, bequest, or devise for the general purposes or for any speciai purpose of
the Corporation. The Board of Directors may not make gifts and give charitable
contributions that are not prohibited by the bylaws, the articles of incorporation, state law,

and any requirements for maintaining the Corporation’s federal and state tax status,
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Potential Conflicts of Interest

6.04. The Corporation shall not make any loan to a director or officer of the
Corporation. A director, officer, or committee member of the Corporation may lend money
to and otherwise transact business with the Corporation except as otherwise provided by the
bylaws, articles of incorporation, and all applicable laws. Such a person transacting business
with the Corporation has the same rights and obligations relating to those matters as other
persons transacting business with the Corporation. The Corporation shall not borrow money
from or otherwise transact business with a director, officer, or committee member of the
Corporation unless the transaction is described fully in a legally binding instrument and is
in the best interests of the Corporation, The Corporation shall not borrow money from or
otherwise transact business with a Member, director, officer, or committee member of the
Corporation without full disclosure of all relevant facts and without the approval of the
Board of Directors or the Members, not including the vote of any person having a personal
interest in the transaction.

Prohibited Acts

6.05. As long as the Corporation is in existence, and except with the prior
approval of the Board of Directors, no Director, officer, Member or committee member of
the Corporation shall:

(a) Do any act in violation of the bylaws or a binding obligation of the
Corporation;

(b) Do any act with the intention of harming the Corporation or any of its

operations;
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(¢} Do any act that would make it impossible or unnecessarily difficult to carry on
the intended or ordinary business of the Corporation;

(d)  Receive an improper personal benefit from the operation of the Corporation:

(e)  Use the assets of the Corporation, directly or indirectly, for any purpose other
than carrying on the business of the Corporation;

(f)  Wrongfully transfer or dispose of Corporation property, including tangible
property such as good will;

(g}  Use the name of the Corporation (or any substantially similar name) or any
trademark or trade name adopted by the Corporation, except on behalf of the Corporation
in the ordinary course of the Corporation’s business; and

(h)  Disclose any of the Corporation business practices, trade secrets, or any other
information not generally known to the business community to any person not authorized

10 receive it.
ARTICLE 7
BOOKS AND RECORDS
Required Books and Records

7.01. The Corporation shall keep correct and complete books and records
of account. The Corporation’s books and records shall include:

(a) A file-endorsed copy of all documents filed with the Texas Secretary of State
relating to the Corporation, including, but not limited to, the articles of incorporation, and
any articles of amendment, restated articles, articles of merger, articles of consolidation, and

statement of change of registered office or registered agent.
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(b) A copy of the bylaws, and any amended versions or amendments to the bylaws.

(¢}  Minutes of the proceedings of the Members, Board of Directors, and
committees having any of the authority of the Board of Directors.

(d)  Alist of the names and addresses of the Members, directors, officers, and any
committee members of the Corporation.

{e) A financial statement showing the assets, liabilities, and net worth of the
Corporation at the end of the two most recent fiscal years,

(H A financial statement showing the income and expenses of the Corporation
for the two most recent fiscal years.

(g}  Allrulings, letters, and other documents relating to the Corporation’s federal,
state, and local tax status.

(h)  The Corporation's federal, state, and local information or incomne tax returns
for each of the Corporation’s two most recent tax years.

Inspection and Copying

7.02. Any Member, director, officer, or committee member of the
Corporation may inspect and receive copies of all books and records of the Corporation
required 10 be kept by the bylaws. Such a person may inspect or receive copies if the
person has a proper purpose related to the person’s interest in the Corporation and if the
person submits a request in writing. Any person entitled to inspect and copy the
Corporation’s books and records may do so through his or her attorney or other duly
authorized representative. A person entitled to inspect the Corporation’s books and records

may do so at a reasonable time no later than five working days after the Corporation’s
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receipt of a proper written request. The Board of Directors may establish reasonable fees
for copying the Corporation’s books and records by members. The Corporation shall
provide requested copies of books or records no later than five working days after the
Corporation’s receipt of a proper written request.
ARTICLE 8
FISCAL YEAR

The fiscal year of the Corporation shail begin on the first day of January and end on

the last day in December in each year.
ARTICLE 9
INDEMNIFICATION
When Indemnification is Required, Permitted, and Prohibited

9.01. (a)  The Corporation shall indemnify a director, officer, commitiee
member, employee, or agent of the Corporation who was, is or may be named defendant
or respondent in any proceeding as a result of his or her actions or omissions within the
scope of his or her official capacity in the Corporation. For the purposes of this article, an
agent includes one who is or was serving at the request of the Corporation as a director,
officer, partner, venturer, proprietor, trustee, partnership, joint venture, sole proprietor,
trust, employee benefit plan, or other enterprise. However, the Corporation shall indemnify
a person only if he or she acted in good faith and reasonably believed that the conduct was
in the Corporation’s best interests. In a case of a criminaj proceeding, the person may be
indemnified only if he or she had no reasonable cause to believe that the conduct was

unlawful. The Corporation shall not indemnify a person who is found liable to the
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Corporation or is found liable to another on the basis of improperly receiving a personal
benefit. A person is conclusively considered to have been found liable in relation to any
claim, issue, or matter if the person has been adjudged liable by a court of competent
Jurisdiction and all appeals have been exhausted.

(b)  The termination of a proceeding by judgment, order, settlement, conviction,
or on a plea of nolo contendere or its equivalent does not necessarily preclude
indemnification by the Corporation.

(¢}  The Corporation shall pay or reimburse expenses incurred by a director,
officer, committee member, employee, or agent of the Corporation in connection with the
person’s appearance as a witness or other participation in a proceeding involving or affecting
the Corporation when the person is not a named defendant or respondent in the proceeding.

(d) In addition to the situations otherwise described in this paragraph, the
Corporation may indemnify a director, officer, Member, committee member, employee, or
agent of the Corporation to the extent permitted by law. However, the Corporation shall
not indemnify any person in any situation in which indemnification is prohibited by the terms
of paragraph 9.01(a), above,

(e) Before the final disposition of a proceeding, the Corporation may pay
indemnification expenses permitted by the bylaws and authorized by the Corporation.
However, the Corporation shall not pay indemnification expenses to a person before the
final disposition of a proceeding if: the person is a named defendant or respondent in a
proceeding brought by the Corporation or one of more members; or the person is alleged

to have improperly received a personal benefit or committed other wilful or intentional
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misconduct.

(f) If the Corporation may indemnify a person under the bylaws, the person may
be indemnified against judgments, penalties, including excise and similar taxes, fines,
seitlements, and reasonable expenses (including attorney’s fees) actually incurred in
connection with the proceeding. However, if the proceeding was brought by or on behalf
of the Corporation, the indemnification is limited to reasonable expenses actually incurred
by the person in connection with the proceeding.

Procedures Relating to Indemnification Payments

9.02. (a)  Before the Corporation may pay any indemnification expenses
(including attorney’s fees), the Corporation shall specifically determine that indemnification
is permissible, authorize indemnification, and determine that cxpenses to be reimbursed are
reasonable, except as provided in paragraph 9.02(c), below. The Corporation may make
these determinations and decisions by any one of the following procedures:

(i) Majority vote of a quorum consisting of directors who, at the time of
the vote, are not named defendants or respondents in the proceeding;

(i) I such a quorum cannot be obtained, by a majority vote of a committee
of the Board of Directors, designated to act in the matter by a majority vote of all directors,
consisting solely of two or more directors who at the time of the vote are not named
defendants or respondents in the proceeding;

(iii) Determination by special legal counsel selected by the Board of
Directors by vote as provided in paragraph 9.02(a)(i) or 9.02(a)(ii), or if such a quorum

cannot be obtained and such a committee cannot be established, by a majority vote of all
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directors;
(iv)  Majority vote of Members, excluding directors who are named
defendants or respondents in the proceeding.

(b)  The Corporation shall authorize indemnification and determine that expenses
to be reimbursed are reasonable in the same manner that jt determines whether
indemnification is permissible, If the determination that indemnification is permissible is
made by special legal counsel, authorization of indemnification and determination of
reasonableness of expenses shall be made in the manner specified by paragraph 9.02(a)(iii),
above, governing the selection of special legal counsel. A provision contained in the articles
of incorporation, the bylaws, or a resolution of Members of the Board of Directors that
requires the indemnification permitted by paragraph 9.01, above, constitutes sufficient
authorization of indemnification even though the provision may not have been adopted or
authorized in the same manner as the determination that indemnification is permissible.

(c)  The Corporation shail pay indemnification expenses before final disposition
of a proceeding only after the Corporation determines that the facts then known would not
preclude indemnification and the Corporation receives a written affirmation and undertaking
from the person to be indemnified. The determination that the facts then known to those
making the determination would not preclude indemnification and authorization of payment
shall be made in the same manner as a determination that indemnification is permissible
under paragraph 9.02(a), above. The person’s written affirmation shall state that he or she
had met the standard of conduct necessary for indemnification under the bylaws. The

written undertaking shall provide for repayment of the amount paid or reimbursed by the
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Corporation if it is uitimately determined that the person has not met the requirements for
indemnification. The undertaking shall be an unlimited general obligation of the person, but
it need not be secured and it may be accepted without reference to financial ability to make
repayment.

(d)  Anyindemnification or advance of expenses shall be reported in writing to the
Members of the Corporation. The report shall be made with or before the notice or waiver
of notice of the next membership meeting, or with or before the next submission to
Members of a consent to action without a meeting, In any case, the report shall be sent

within the 12-month period immediately following the date of the indemnification or

advance.
ARTICLE 10
NOTICES
Notice by Mail or Telegram
10.01. Any notice required or permitted by the bylaws to be given to a

Member, director, officer, or member of a committee of the Corporation may be given by
mail or telegram. If mailed, a notice shall be deemed to be delivered when deposited in the
United States mail addressed to the person at his or her address as it appears on the records
of the Corporation, with postage prepaid. If given by telegram, a notice shall be deemed
to be delivered when accepted by the telegraph company and addressed 10 the person at his
or her address as it appears on the records of the Corporation. A person may change his

or her address by giving written notice to the secretary of the Corporation.
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Signed Waiver of Notice

10.02. Whenever any notice is required to be given under the provisions of the
Act or under the provisions of the articles of incorporation or the bylaws, a waiver in writing
signed by a person entitled to receive a notice shall be deemed equivalent to the giving of
the notice. A waiver of notice shall be effective whether signed before or after the time
stated in the notice being waived.

Waiver of Notice by Attendance

10.03. The attendance of a person at a meeting shall constitute a waiver of
notice of the meeting unless the person attends for the express purpose of objecting to the
transaction of any business because the meeting is not lawfully called or convened.

ARTICLE 11
SPECIAL PROCEDURES CONCERNING MEETINGS
Meeting by Telephone

11.01. The Board of Directors, and any committee of the Corporation may
hold a meeting by telephone conference-call procedures in which all persons participating
in the meeting can hear each other. The notice of a meeting by telephone conference must
state the fact that the meeting will be held by telephone as well as all other matters required
to be included in the notice. Participation of a person in a conference-call meeting
constitutes presence of that person at the meeting.

Decision Without Meeting
11.02. Any decision required or permitted to be made at a meeting of the

Board of Directors may be made without a meeting in accordance with the Restrictive
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Covenants.
Voting by Proxy

11.03. A person who is authorized to exercise a proxy may not exercise the
proxy unless the proxy is delivered to the officer presiding at the meeting before the business
of the meeting begins. The secretary or other person taking the minutes of the meeting shall
record in the minutes the name of the person who executed the proxy and the name of the
person authorized to exercise the proxy. If a person who has duly executed a proxy
personally attends a meeting, the proxy shall not be effective for that meeting. A proxy filed
with the secretary or other designated officer shall remain in force and effect until the first
of the following occurs:

(a)  An instrument revoking the proxy is delivered to the secretary or other
designed officer;

(b)  The proxy authority expires under the terms of the proxy; or

(¢)  The proxy authority expires under the terms of the Bylaws.

ARTICLE 12
AMENDMENTS TO BYLAWS

The bylaws may be altered, amended, or repealed, and new bylaws may be adopted
by the Board of Directors. The notice of any meeting at which the bylaws are altered,
amended, or repealed, or at which new bylaws are adopted shall include the text of the
proposed bylaws provisions as well as the text of any existing provisions proposed to be
aitered, amended, or repealed. Alternatively, the notice may include a fair summary of

those provisions.
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ARTICLE 13
MISCELLANEOUS PROVISIONS
Legal Authorities Governing Construction of Bylaws

13.01. The bylaws shall be construed in accordance with the laws of the State
of Texas. All references in the bylaws to statutes, regulations, or other sources of legal
authonty shall refer to the authorities cited, or their successors, as they may be amended
from time to time,

Legal Construction

13.02. If any bylaw provision is held to be invalid, illegal, or unenforceable in
any respect, the invalidity, illegality, or unenforceability shail not affect any other provision
and the bylaws shali be construed as if the invalid, illegal, or unenforceable provision had
not been included in the bylaws.

Headings

13.03. The headings used in the bylaws are used for convenience and shall not

be considered in construing the terms of the bylaws.
Gender

13.04. Wherever the context required, all words in the bylaws in the male
gender shall be deemed to include the female or neuter gender, all singular words shall
include the plural, and all plural words shall include the singular.

Seal
13.05. The Board of Directors may provide for but need not provide for a

corporate seal. Such a seal would consist of two concentric circles containing the words
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"POLO PARK HOMEOWNERS ASSOCIATION", "Texas," in one circle and the word
"Incorporated” together with the date of incorporation of the Corporation in the other circle.
Power of Attorney

13.06. A person may execute any instrument related to the Corporation by
means of a power of attorney if an original executed copy of the power of attorney is
provided to the secretary of the Corporation to be kept with the Corporation records.

Parties Bound

13.07. The bylaws shall be binding upon and inure to the benefit of the
Members, directors, officers, committee members, employees, and agents of the Corporation
and their respective heirs, executors, administrators, legal representatives, successors, and
assigns except as otherwise provided in these bylaws.

CERTIFICATE OF SECRETARY

I certify that 1 am the duly elected and acting secretary of POLO PARK

HOMEOWNERS ASSOCIATION and that the foregoing Bylaws constitute the Bylaws of

the Corporation. These Bylaws were duly adopted at a meeting of the Board of Directors

held on , 1992,
DATED: , 1992,

Secretary of the Corporation
Edoorbeli 199G D\yians 24
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Filed for Record on the “Q dav of Qf‘\th . A.D. 19%_, a%o'cloc}_ﬁ}'_.
Duly Recorded this the “Q day of (lg\h;(z P A.D. 1@_, a&Qi_:t_p'clock_E}:.

ROSENELLE CHERRY, COUNTY CLERK
MIDLAKD COUNTY, TEXAS
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Midland County
Cheryl Becker
County Clerk
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Instrument Number: 2007-22709
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To Number of Pages: 4
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Recording after Aug 2005 24.00
Totat Recording: 24.00

oc 22709 VOL 2934 PG 547
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Any provision herein which restricts the Sale, Rental or use of the described REAL PROPERTY
because of color o race Is invalid and unenforceable under federal law.
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Document Number: 2007-22709
Receipt Number: 240355 J BRIAN MARTIN
Recorded Date/Time: September 26, 2007 11:13:21A ATTORNEY AT LAW
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THE COUNTY OF MIDLAND *

FIRST AMENDMENT TO THE SUPPLEMENTAL DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS FOR POLO PARK
ESTABLISHING PENALTIES AND ENFORCEMENT PROCEDURES FOR

FAILURE TO PAY ASSESSMENTS

This First Amendment to the Supplemental Declaration of Covenants, Conditions
and Restrictions for Polo Park Establishing Penalties and Enforcement Procedures for
Failure to Pay Assessments made as of the 1st day of September, 2007 (the “First
Amendment”), is made by Polo Park Home Owners Association (“Declarant”). Polo
Park Home Owners Association is the Declarant of that certain Declaration of Covenants,
Conditions and Restrictions for Polo Park dated April 16, 1982, and of record in Volume
720, Page 119 of the Deed Records of Midland County, Texas, as they were restated in
their entirety by document dated as of October 28, 1985 and of record in Volume 783,
Page 844 of the Deed Records of Midland County, Texas, as well as that certain
Supplemental Declaration of Covenants, Conditions and Restrictions for Polo Park
Establishing Penalties and Enforcement Procedures for Failure to Pay Assessments dated
August 30, 1990, and of record in Volume 815, Page 241, Deed Records of Midiand
County, Texas (said Supplemental Declaration shall be hereinafter referred to as the
“Supplemental Declaration™). Declarant desires to amend the Supplemental Declaration
in order to provide additional incentives for Owners in the Subdivision to pay their
respective assessments as described in Article VI of the Supplemental Declaration and to
provide both Declarant and the Homeowners Association of Polo Park Subdivision with
additional means to enforce the timely payment of such assessments. For purposes of
this First Amendment, the defined terms used herein unless established or modified
hereby shall be the defined terms set forth in the Supplemental Declaration.

THEREFORE, pursuant to and in exercise of the rights reserved to Declarant to
amend the Declaration of Covenants, Conditions and Restrictions for Polo Park as set
forth in Section 10.4 of the Declaration of Covenants, Conditions and Restrictions for
Polo Park, and as they were restated in their entirety, and Declarant having the consent of
at least fifty-one percent (51%) of the outstanding votes of the Association, Declarant
does hereby amend the Supplemental Declaration in the following particulars, to wit:

WITNESSETH:

WHEREAS, in order to maintain the common areas within the Subdivision in
proper manner and in the best interest of all residents thereof, it is necessary that the
monthly individual assessments be collected in timely fashion so that the income to the
Board of the Homeowners Association or Declarant, as applicable, is not interrupted, and

WHEREAS, it has been Declarant’s experience that not all Owners of tracts in the
Subdivisions maintain said assessments in a current and paid status, and
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WHEREAS, such failure is a detriment to the other Owners in the Subdivision
who do pay their individual assessments in timely fashion, and

WHEREAS, it is the intention of the First Amendment to provide reasonable
additional incentives for Owners to pay their individual assessments in timely fashion;

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS THAT in
amendment of the Supplemental Declaration in part, Declarant does hereby delete the
provision set forth therein as Section 6.9, and does hereby replace it with the following:

Section 6.9 — Effect of Non-Payment of Assessments. If any assessment
described herein and made in accordance herewith shall not be paid within 30 days from
the due date established for same, then it shall, with a surcharge of 20% of the current
period dues, plus reasonable attorney’s fees, become a debt secured by the self-executing
lien described in Section 6.1 of the Declaration of Covenants, Conditions and Restrictions
for Polo Park, and as they were restated in their entirety, on the Tract or Tracts of the
non-paying Owner and may be enforced at law or in equity in judicial or non-judicial
foreclosure proceedings at the option and election of the Association in accordance with
law. In addition to the above, if an Owner shall fail to pay an assessment within 30 days
from the due date of same, (the due date for monthly assessments shall always be on the
first of the month to which the assessment applies) the Board or Declarant, as applicable,
shall be entitle to (i) withdraw all voting and other privileges from the Owner whose
assessment or assessments are past due hereunder until all assessments, surcharges and
penalties hereunder on the assessments shall be paid in full by the Owner, and (ii) for
each month that a given assessment shall be past due add on an additional surcharge of
20% of the current period dues.

To illustrate the operation of this Section, an example of a past due quarterly
assessment in the original amount of $25.00 per month or $75.00 per quarter will be
used:

Past Due Quarter 1 2

Past Due Quarterly Bill $75+ (875 * 20%) =$90 | $90 + $75 + ($75 * 20%) =
$i80

Any remedy reserved by the Association for non-payment of assessments
contained herein shall not be exclusive of any other remedy available to it for recovery of
any monetary or other damages.

WITNESS THE EXECUTION HEREOF this 24% day of _Jepkmber , 2007.

POLO PARK HOME OWNERS ASSOCIATION

By:
Sandra Armbruster, President
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ATTEST:

Hal €6mbs, Secr

THE STATE OF TEXAS

oy O on

COUNTY OF MIDLAND

The foregoing instrument was acknowledged before me on the ggﬁ' day of

J%‘]\%E@L, 2007, by Sandra Armbruster, President, on behalf of the POLO PARK
H OWNERS ASSOCIATION.

SEC0N WANELL PIERSON Y ene tl /va |

5, &
. ({@ Moty Pl NOTARY PUBLIC, STATE OF TEXAS
\%5:2/ Myconm g, 04209 PRINTED NAME OF NOTARY

Wenelt J?gs}x.:

MY COMMISSION EXPIRES:
Ol-14-a000




